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Preface 

The writer has deal with the position of law with regard to 
Witness Protection present in our country. The various provisions 
present under the Indian Statutes have been considered along 
with the case laws in this regard. After analyzing the provisions 
of law and other material in hand, the writer have come to the 
conclusion that there should be an comprehensive legislature, 
specially dedicated to protection of witnesses at all stages of trial. 
Such legislature should exclusively deal with protection of 
witnesses and for the preservation of the statements given by 
them at all stages of trial. The trial courts have not been given any 
inherent powers to order for the protection of witnesses. Only the 
High Courts have been given inherent powers. In our country, the 
Court of Magistrates and Court of Sessions cannot pass 
protection orders for the protection of witnesses. Therefore, 
legislation is necessary to confer powers on these courts to pass 
such orders. 

 The Law Commission of India in its 198th report have 
recommended introduction of new law regarding ‘Witness 
Identity Protection and Witness Protection Programme’. The 
former is required during the trial while the latter applies to 
physical protection of witness outside court. The Law 
Commission 2004 has also recommended a draft enactment under 
its report which would probably tackle the problem of hostile 
witness to a large extent. Although the above mentioned 
recommendations yet to be considered completely by the  
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parliament which finally leaves the present position to be a 
problem till date. 

 It is apparent from the case laws- Mahendra Chawla v. Union of 
India, Dec.6, 2018, National Human Rights Commission v. State 
of Gujarat, 2003 the gravity of the present problem where the 
witnesses in almost all cases have turned hostile or refused to 
depose due to various reasons and justice in such cases appears to 
be a dream. There are numerous cases pending before the 
Hon’ble Supreme Court as well as the High Courts’ regarding the 
present topic. In the absence of a general statute covering witness 
protection, the Supreme Court and some of the High Courts have 
taken initiatives. 
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INTRODUCTION 
India is a country where all citizens are considered equal in the eyes of 
law.1 Every individual whether rich or poor, male or female, literate or 
illiterate etc. is given equal rights. The person who is rich and influential 
should not be given extra privilege or be given any chance to take law in 
their hands. Justice should reach to each and every citizen of our society 
and the trial of a case should be fair. The Hon’ble Supreme Court2 have 
also held that the Constitutional mandate3 required that the procedure of 
trial should be “fair, just and reasonable.” The trial procedure should be 
fair and just for everyone person concerned with the case and it should not 
result against the interests of any person. 

A criminal case is build upon the edifice of evidence whether it is direct 
evidence or circumstantial evidence that is admissible in law. For that 
witnesses are required. “Witnesses” play a very important role in the 
criminal justice system and the trial of a case. The witness is an 
indispensable aid in the justice dispensation system in any civilised 
society. It plays an important role in the justice dispensation system and in 
most of the cases acts as prosecution witness to prove the guilt of the 
accused. 

The statement given by the witnesses helps the court to a great extent to 
frame the facts and circumstances of the case. It is for this reason that they 
are expected to tell the truth. It is said that witness are weighed, they are 
not numbered. Their relevance can only be ascertained by the statements 
given by them and also the evidence produced by them though not in 
quantity but in quality. If a fact is fully proved by two witnesses, it is as 
good as if proved by a hundred.4 

                                                             
1 Article 14, Constitution of India 
2 Maneka Gandhi vs. Union of India, 1978(1) SCC 240 
3 Article 21, Constitution of India 
4 Menkin,H.L, “Dictionary of Quotations on Historical Principles from 
Ancient and Modern Sources”, Collins, London and Glasgow, 1982 
Edition, Page 1311 
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There is reasonable apprehension in the mind of the public at large that 
the trial is neither free not fair with the prosecutor appointed by the State 
government conducting the trial in a manner where frequently the 
prosecution witnesses turn hostile especially during cross examination. 
Today the Indian criminal justice system is facing problems of low 
conviction rate. In India, witnesses are harassed a lot. The witness is 
bribed, threatened, abducted, maimed or even done away with.5 

Witnesses are treated badly in courts and have to face hardships when 
they come before the courts to give their statements. They are not 
provided even the basic facilities and they just keep roaming around in the 
courts for their chance to come and depose before the courts. They are 
threatened by the high profile accused persons who commit crimes and 
just wish to get away from everything by use of their power and money. 
The witnesses are often threatened by the high profile lot and these results 
in ‘hostility’ of the witnesses. 

A witness is termed to be hostile when he changes or manipulates his 
earlier statements made by himself and depose changed statements before 
the courts due to various reasons beyond their control and acts as an 
hindrance in the criminal justice delivery system. 

Conviction of a guilty person develops devotion and sincerity among the 
public. And this development leads to good governance. But nowadays in 
most criminal cases, witnesses turn hostile. Hostility of witnesses is a 
menace to the society. Witnesses who support the prosecution story 
during a criminal investigation do not like to turn up before a criminal 
court to dispose the true story. Even if they appear in the court they do not 
intent to put up the true picture of the prosecution due to fear, relations 
and closeness.6 

It has been observed that if the witness himself is incapacitated from 
acting as eyes and ears of justice, the trial gets putrefied and paralyzed. It 
                                                             
5 Swaran Singh v. State of Punjab, AIR (2000) 5 SCC 68                         
6 Bose, Suprio  “Hostile Witness A Critical Analysis of Key Aspects 
Hitherto Ignored In Indian Law” <www.legalserviceindia.com/articles/ 
host.htm> (last visited on 02/03/2017) 
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can no longer constitute to be a fair trial. There is frequent turning of 
witnesses as hostile, either due to threats, coercion, lures and monetary 
consideration at the instance of those in power, their corrupt practices 
ingeniously adopted to smother and stifle truth and realities coming out to 
surface rendering truth and justice to become ultimate casualties.7 

The Supreme Court has rightly held that if in a case where the prosecution 
witnesses are called to depose before the courts to prove the guilt of the 
accused, and in that process he is made incapable or stopped from giving 
the true statement before the court, then what is the purpose of trial. It 
only leads to mockery of justice and the guilty remains unpunished. If the 
high profile or influential people are only the judges of the fate of the 
cases and they try to manipulate the same, then what is the use of a 
criminal trial? 

The judges should not just sit back and remain a mute spectator to the 
illegal practices of the influential people. 

Our country have witnesses many glaring examples of cases where 
witnesses have turned hostile in high profile cases and the accused have 
been let free on bail, whereas on the contrary the poor or the less 
influential people have been lying in jails for the same offences as 
committed by the latter. 

Where there's money, there are hostile witnesses. As it is evident from 
many famous cases like BMW case8, Salman Khan case9, Jessica Lal 
Case10 the accused manipulated the evidences and bought the witnesses 
by giving them money and influenced them resulting in the witnesses 
turning hostile. 

On January 10, 1999, a BMW driven by Sanjeev Nanda, grandson of the 
former Chief of Naval Staff and arms dealer Admiral S L Nanda, ran over 

                                                             
7 (2004) 4 SCC 158, Para 41 
8 Sanjeev Nanda vs. State, 1999 II AD (Delhi) 857 
9 State of Maharashtra vs. Salman Salim Khan & Anr, (2004) 1 SCC 525 
10 State vs Sidhartha Vashisht And Ors, 2001 Cri.L.J. 2404 
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sleeping pavement-dwellers in Delhi. His friends Manik Kapoor and 
Siddharth Gupta, sons of wealthy businessmen, were with him. Three 
people died on the spot while two received serious injuries. Sanjeev ran 
away and rammed over three policemen, killing them too on the spot. 
When he was brought to the police station, Sanjeev was still drunk. He 
was caught only because an oil leak from the spot had led the police to 
Siddharth's house where the car had been washed by Siddharth's father 
and his employees. The pillar of Delhi's elite society had destroyed 
evidence of homicide. 

Also in the case of the famous Bollywood actor Salman Khan, he also 
managed to get away easily after knocking down a person on the footpaths 
of Bombay as the witnesses have turned hostile. He drove his car under 
the influence of alcohol, in a rash manner and caused the death of one 
person and caused grievous injuries to four others who happened to be 
sleeping on the footpath. 

The Hon’ble Supreme Court in Best Bakery Case11 came down heavily on 
the State administration in general and the investigating agency in 
particular for rashly and negligently handling their duties and abdicating 
their responsibilities. The categorical finding is that the whole machinery 
of a State failed in maintaining the confidence of public in the justice 
delivery system. Apex Court in strong words reminded the trial Courts to 
be alive to the reality about the witness hostility. One of the predominant 
points taken note of by the Hon’ble Supreme Court is the lack of witness 
protection in our country. 

The Hon’ble Supreme Court have given various statements regarding the 
increase in acquittals in heinous crimes where the accused have been 
released on bail due to absence of evidence against them and witnesses 
turning hostile. 

                                                             
11 Zahira Habibulla Sheikh and Another Vs. State of Gujarat and 
Others;(2004) 4 SCC158    
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It has for the first time acknowledged12 the role of money and muscle 
power in the subversion of the course of justice and directs the police to 
provide protection in such cases. 

The brow-beating of witnesses to make them hostile when it comes to 
deposing against influential accused made a Bench comprising Justices 
Arijit Pasayat and M K Sharma say: "It needs no emphasis that in a case 
of gruesome murder, police protection should be given to witnesses so 
that they can depose freely." 

This only confirmed the recent fears expressed by another Bench 
comprising Justices B N Agrawal, G S Singhvi and Altamas Kabir about 
the possible breakdown of the criminal justice system because of the 
manner in which witnesses are bought over or silenced by the accused 
who are rich and powerful.13 

The Judiciary is also of the opinion that the accused person with money 
and power can trample any witness who dares to depose against them. The 
courts cannot do anything about it but to pass such laws which stops such 
abuse of the process of law and gives protection to the witnesses so that 
they could depose freely before the courts. 

If there is such a position where the courts have themselves become 
incapable of tackling such problems, it has to be of grave nature. In such 
cases the judiciary should step forward and stop such injustice to happen 
and provide justice and fair play in the procedure of criminal trials. It 
should direct the legislature to draft such provisions regarding the problem 
which need to be tackled very soon otherwise the law would eventually be 
controlled by high profile strata of the society. 

Thus the Researcher feels that the law regarding witness protection needs 
a consideration. The present existing framework is incapable of protecting 
the witnesses in courts and outside courts. The trial procedure has been 
taken for granted by a bunch of people of the society and taken law in 

                                                             
12 Mahapatra, Dhananjay “Wtness protection must in gruesome murders”, 
The Times Of India, March 10, 2009,  
13 Ibid 
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their hands. This has compelled the researcher to undertake a research on 
this situation and he wishes to find out the probable solutions to the 
problem to curb this menace. 

1.1 STATEMENT OF PROBLEM 
The Researcher has chosen this topic while keeping in view various 
instances and judgments which reflect upon the present Criminal Justice 
system which has become inefficient. The most overwhelming reason of 
this weakness is the retraction of statements by the prosecution witnesses 
made earlier before police and thereafter turning hostile. Witnesses are 
turning hostile in cases involving heinous crimes or high profile 
personalities due to external pressures and threats, thereby leading to 
failure of criminal justice system The Jessica Lal and Best Bakery 
judgments are examples of cases which came as an eye-opener showing 
glaring defects in the judicial system. 

In order to understand the process by which a witness becomes “hostile”, 
we should consider the criminal procedure14 which deals with police 
powers to investigate gives power to police have been given power to 
record statement15 of witnesses. However these statements are not 
admissible16 in court. 

The aim of S.162 is to protect accused persons from being prejudiced by 
statements made to police officers who may coerce the witnesses to give 
wrong statements. 

Therefore, the witnesses have to restate the statements in the court which 
he made to the police. Now in court, the nature of witness is judged. If he 
changes his statement before the magistrate from the statement which he 
has given to the police, he may have turned hostile. 

So witnesses have been turning hostile with predictable regularity in many 
cases where earlier they have given statements before the police officials 
and later on they have changed their statements when time comes to 
                                                             
14 Chapter XII, Code of Criminal Procedure, 1973 
15 S.163(3), Code of Criminal Procedure, 1973 
16 S.162(1), Code of Criminal Procedure, 1973 
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depose before the courts and have turned hostile leading to weakening the 
case of the prosecution as against the accused. 
There are various reasons why a witness may turn hostile. The People’s 
Union for Civil Liberties (PUCL) made a press release on 2nd July 2003 
pertaining to the Best Bakery case which said there are two ways to 
explain why the witnesses turns hostile. 
The First is that the Police had recorded the statements incorrectly. The 
Second and more plausible was that the police had recorded statements 
correctly but those were retracted by the witnesses because of 
“intimidation and other methods of manipulation” 
Another major reason of this growing menace is ‘protracted trials’ which 
denotes slow judicial process. It leads to frustration of witnesses and he 
tries to get rid of the harassment and turns hostile. 
The Present Research work is undertaken keeping in view the need for an 
amendment in criminal law which would deal with the “Protection of 
Witnesses” since there is no law regarding the same barring few 
provisions of S.151 and S.152 of Indian Evidence Act, 1872 ( which 
protects witnesses from being asked indecent, scandalous, offensive 
questions, and questions which intend to annoy or insult them) 
It is all the more important that the rich people, politicians, bureaucrats 
and other influential people try to take the criminal system for granted and 
abuse the process of law by interfering in the criminal procedure of 
collecting evidence. The present provisions of law are being misused17 by 
the influential for their own benefits 
It is high time that India should introduce a “Witness Protection Regime” 
for which the Law Commission also expressed the need for the same in 
it’s 198th Law Commission Report of 2004. Such program would provide 
adequate protection to witnesses and prevents them from turning hostile 
by providing them security against threats and intimidation by the accused 
and prevent damage to their life or property or to their family members. 
                                                             
17 State vs Sidhartha Vashisht And Ors, 2001 CriLJ 2404 is a clear 
example of the ways in which the influential politicians of our country by 
various means have caused over 32 witnesses to turn hostile. 



 
Witness Protection Regime - An Indian Perspective 

9 

1.2 HYPOTHESIS 
The researcher by means of this research wants to put to test the 
hereinafter enumerated proposition: 

“THE PRESENT WITNESS PROTECTION REGIME IN INDIA IS 
INADEQUATE TO PROTECT THE PROSECUTION WITNESSES” 

There is an urgent need to have a comprehensive legislative scheme by the 
Parliament for protection of witnesses in the criminal justice 
administration system. The Present witness protection system does not 
provide proper care to the witnesses as they have such fear psychosis in 
their minds that the accused would harm them if he gives statements 
proving the guilt of the accused. 

1.3 SCOPE OF STUDY 
The Present Research work will deal with the present situation of hostility 
and the reasons which leads to the same and the existing legislative 
framework. Finally the researcher would deal with various judgments of 
the courts and give the answer to the abovementioned hypothesis so that 
the influential people or the law itself should not be prejudicial to the 
rights of any person and adequate protection should be given to the 
witnesses deposing in courts. 

Keeping in view the lack of time and the scope of the present research 
work, the researcher would limit the topic to the provisions of the 
Criminal Procedure Code, 1973 vide Section 164 which deals with 
recording of statements by the magistrates and other provisions of the 
Evidence Act dealing with evidentiary value and the way in which it is 
admissible in the courts. 

Various judgments of Apex court and different High courts and also the 
recommendation of the Law Commission Reports would be looked into in 
order to reach to an appropriate conclusion of the above mentioned 
hypothesis. 

The provisions under the erstwhile TADA, 198718 and POTA, 200219 will 
also be considered by the researcher where provisions for witness 
                                                             
18 Section 16, The Terrorist and Disruptive Activities ( Prevention) 
Act,1987 
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anonymity and protection have been laid down in crimes relating to 
terrorists and the witnesses who give statements were protected by the 
above mentioned statutes. 
Research would also include the suggestions for effective implementation 
of such witness protection regime in rightful manner and not prejudicial to 
rights of any member of society. 
1.4 OBJECTIVES OF STUDY 
The present research work has been taken over by the Researcher in order 
to find out the answer of the above mentioned hypothesis. It would be apt 
to crystallize the objectives of the present study as follows: 
1) Why there is a need for insertion of a well defined law relating to 

Witness Protection in our Criminal Justice system? 
2) Whether concept of anonymity of witnesses should be implemented in 

India as is prevalent in other countries? 
3) Whether in-camera proceedings should be incorporated for all types of 

heinous crimes for prosecution witness, as are present in proceedings 
of Rape u/s 376, IPC as well as proceedings under erstwhile TADA, 
198720 and POTA, 200221? 

4) What other measures should be undertaken in our system to provide 
such protection to the witnesses? 

5) How far will the abovementioned regime be effective in eliminating 
such menace from our society? 

1.5 SOURCES 
The sources used by the Researcher in the present research work are 
primary and secondary sources, details of which are given below: 

PRIMARY SOURCES, used the present research work includes 
Constitution, Statutes, Judicial Pronouncement of various Indian courts on 
this subject. 

                                                                                                                                          
19 Section 30, The Protection of Terrorism Act, 2002 
20 The Terrorist and Disruptive Activities ( Prevention) Act,1987 
21 The Protection of Terrorism Act, 2002 
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SECONDARY SOURCES, As far as secondary sources are concerned , 
various commentaries, digests, books ,various articles written by different 
jurist , professors and eminent persons have also been studied in the 
present research work. 

1.6 TENTATIVE CHAPTERISATION 
1.6.1  INTRODUCTION 
This chapter would deal with the conditions prevalent and the present 
scenario of legal protection given to a witness in criminal cases and deal 
with the various problems faced by the judges while giving judgments 
where the witnesses have turned hostile. 

1.6.2  CONCEPT AND ROLE OF WITNESS 
In this chapter the meaning and importance of the witness would be dealt 
and the role played by the witness in a criminal trial. 

1.6.3  EXISTING LEGISLATIVE FRAMEWORK 
This chapter would give an idea about the present existing legislative 
provisions present with regard to the subject and also deal with some 
special enactments been laid down by our legislature provisions of the 
ICCPR too with regard to the topic. 

1.6.4  NEED FOR A WITNESS PROTECTION REGIME 
This chapter will give a detailed study for the need for giving adequate 
protection to the witnesses and at what stages and time the witness needs 
to be protected. 

1.6.5  JUDICIAL APPROACH 
In this chapter emphasis would be on various decisions of the Court, 
which clearly depicts the need for such protection and the various judicial 
recommendations and the intentions of various judges to deal with the 
present problem. 

1.6.6  CONCLUSION 
In the background of the aforesaid discussion in different chapters the 
researcher would, in the end, appropriately answer the hypothesis of the 
present research work along with some suggestions for the same for 
effective implementation of witness protection programs in our country. 
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2.1 WHO IS A WITNESS 
The meaning of the word “witness” is a person present at some event and 
able to give information about it.22 In other words, a witness is a person 
whose presence is necessary in order to prove a thing or incident. 

The word “witness” has not been defined either in the Indian Penal Code, 
1860 (IPC) or the Code of Criminal Procedure, 1973 (Cr.PC). The 
Massachusetts law has defined witness under it’s act23 as ‘any person 
who: is participating in a criminal investigation; or has received a 
subpoena in the context of a criminal investigation; or is reasonably 
expected to give testimony and, in the judgment of the prosecuting 
officer, is essential to a criminal investigation or proceeding.’ 

There is no definition as to who constitutes a witness even in International 
law. This can be inferred from treaties and case laws that parties giving 
testimony in criminal proceedings are generally subject to some rules and 
guidelines. These parties include what we would commonly understand in 
domestic law as witnesses, particularly victims where they appear as 
witnesses in criminal proceedings and other vulnerable categories 
including children and those with mental conditions. 

Section 11824 of Indian Evidence Act, 1972 lays down the persons who 
are competent to testify before the court. This section lays down the 

                                                             
22 Kindersley, Dorlin “Dorling Kindersley Illustrated Oxford Dictionary”, 
Dorlin Kindersley Ltd. & Oxford University Press, 1998 Edition, Page 
958 
23Chapter 48, “An Act Reducing Gang Violence” 2006, this Act was 
signed into Massachusetts Law which contained several provisions 
designed to reduce the violence and fear generated by gang members 
making it easier to prove the crime of perjury. The law’s principal goal 
was to create the Commonwealth’s first statewide witness protection 
program. 
24 Section 118, Indian Evidence Act 1972: All persons shall be competent 
to testify unless the Court considers that they are prevented from 
understanding the question put to them, or from giving rational answer to 
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provision for persons to testify before the court and these persons are 
known as witnesses. 

Hostile Witness may be defined as:  “A party's witness who demonstrates 
such adversity to answering questions that the trial judge allows leading 
questions to be put to that witness.”25 

During an examination-in-chief, a party or their attorney or lawyer is not 
allowed to ask leading questions of their own witness. But if that witness 
openly shows hostility against the interests (or the person) that the lawyer 
represents, the lawyer may ask the court to declare the witness 'hostile', 
after which, the lawyer may ask their own witness leading questions. 

Witnesses may be of various kinds viz. formal witness, eye witness, 
interested witness, neutral witness, chance witness, expert witness, stock 
witness, child witness, injured witness ,hostile witnesses, accomplice etc. 
The group called “hostile witnesses” is the species culled out for 
considering the subject on hand. 

The usage “hostile witness” does not find a place in the Indian Evidence 
Act, 1872. Authorities are not unanimous with regard to the meaning of 
the words “adverse”, “unwilling” or “hostile” and the draftsman of the 
Evidence Act has, in view of the conflict, refrained from using any of 
those words in the Act. The matter is left entirely to the discretion of the 
court. A witness is considered adverse when, in the opinion of the Judge, 
he bears a hostile animus to the party calling him and not merely when his 
testimony contradicts his proof.26 

The Supreme Court of India27 defined a Hostile Witness as “one who is 
not desirous of telling the truth at the instance of the party calling him and 
                                                                                                                                          
those questions, by tender years, extreme old age, disease, whether of 
body and mind, or any other cause of the same kind. 
25 “Duhaime Legal Dictionnary”<http://www.duhaime.org/Legal 
Dictionary/H/HostileWitness.aspx> last visited on 10.03.2017 
26Hariprasad,A,“WITNESS PROTECTION-Bird’s eye view” 
<http://kja.nic.in/article/witnessProtection.pdf>  last visited on 27.02.2017 
27 Sat Paul vs Delhi Administration, AIR 1976 SC 294 
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an unfavorable witness is one called by a party to prove a particular fact, 
who fails to prove such a fact or proves an opposite fact”. 

The Black’s Law Dictionary defines a hostile witness as “A witness who 
is biased against the examining party or who is unwilling to testify”. 28 So 
a person who shows such attitude to the opposite party or even refuses to 
give evidence in court where he is capable to give the same is known as a 
hostile witness. 

2.2 WHEN HOSTILITY 
The role of a witness is paramount in the criminal justice system of any 
country. We have to understand the process by which a witness becomes 
‘hostile’. 

Chapter XII of the Code of Criminal Procedure, 1973 deals with the 
police powers to investigate. It vests in police officers the power to record 
statement of witnesses29. However, these statements are not admissible in 
court.30 The aim of Section 162 is to protect accused persons from being 
prejudiced by statements made to police officers who may coerce the 
witnesses. Therefore, the witness has to restate in the court the statements 
that he made to the police. Here the statements recorded by the police 
constitute a reference to which the veracity of the witness may be tested. 

Now if the witnesses deposes falsely before the court or gives statement 
which is different from that which he had given to the police officers, he 
may have turned hostile. 

By and large even in heinous offences, investigation completes within few 
days of commission of crime. But it is a common thing to see that the 
investigation agencies take their own time and charge sheets are filed in or 
about 60 to 90 days and the time in proceedings take its toll. And when 

                                                             
28 Garner Bryan A. (Ed), Black’s Law Dictionary, West Group, St. Paul, 
Minnesota,17th edn., 1999, p. 1596 
29 Section 161(3) of Code of Criminal Procedure,1973 
30 Section 162 (1) of Code of Criminal Procedure,1973 
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the case comes for trial, the witness becomes judgmental.31 The witness 
sometimes even gets frustrated with the long drawn procedures during the 
trial that he decides to back out and refuses to appear before the courts. 
Like in the Jessica Lal case32, there was no proof of any threat or 
intimidation of the witness by the accused or his relatives. Shyan Munshi 
who was a close friend of Jessica got hostile. There was however no proof 
of any threat to him, it may have happened that he would have been 
frustrated by such long drawn proceedings ranging to around seven years 
and decided to get hostile before the courts. 

The ordinary investigation period is generally very long. During this time, 
the accused gets enough time to threaten or to manipulate in other ways 
the witnesses and they often turn hostile and in most of the cases the 
witnesses do not support the previous police statement earlier given, and 
also resile from statement given under Section 16433 of the Cr.PC, 1973. 

So when the witness changes his statement which he gave before the 
police officers while recording his statement during the investigation, and 
also at a later stage departs from the statements which he recorded before 
the magistrate or even refuses to appear before the court at a later stage to 
give his testimony, he is said to have turned hostile. Such hostility may 
depend upon various factors which will be discussed in detail later in this 
chapter. 

2.3 ROLE OF A WITNESS 
According to Bentham, witnesses are the eyes and ears of justice. Their 
each and every statement is very important as it has a magic force to 
change the course of the whole case. The role of a witness is very 
important in a trial. He is an indispensable aid in the justice dispensation 
system in any civilized society. 

                                                             
31 Sharma, Dharmesh, “Witness Identity Protection”, Delhi Judicial 
Academy Journal, Vol  4, part 1, March (2005), p 7 
32 State vs Siddarth Vashisth & Ors., 2001 Cri.L.J. 2404 
33 Section 164, Code of Criminal Procedure,1973: recording of 
confessions and statements. 
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The statement given by the witnesses helps the court to a great extent to 
frame the facts and circumstances of the case. It is for this reason that they 
are expected to tell the truth. It is said that witness are weighed, they are 
not numbered. Their relevance can only be ascertained by the statements 
given by them and also the evidence produced by them though not in 
quantity but in quality. If a fact is fully proved by two witnesses, it is as 
good as if proved by a hundred.34 

The crucial part played by witnesses in bringing offenders to justice is 
central to any modern criminal justice system, since the successful 
conclusion of each stage in criminal proceedings, from the initial 
reporting of the crime to the trial itself, usually depends on the 
cooperation of witnesses. Their role at the trial is particularly important, in 
adversarial systems where, where the prosecution must prove its case by 
leading evidence, often in the form of oral examination of witnesses, 
which can then be challenged by the defense, at a public hearing. A 
number of factors have led to increased attention on the role of witnesses 
in criminal proceedings, not only in India, but also at the international 
level. Perhaps the two most important have been the emergence of interest 
in the status of the victims in criminal procedure and the significant rise in 
terrorist and organized crimes.35 

Justice Wadhwa said, “A criminal case is built on the edifice of evidence, 
evidence that is admissible in law. For that, witnesses are required 
whether it is direct evidence or circumstantial evidence.36 

The Supreme Court of India has stated the importance of victims in the 
following words: 

                                                             
34 Menkin’s, H.L. “Dictionary of Quotations on Historical Principles from 
Ancient and Modern Sources”, 1982 Edition, Page 1311 
35 Mackarel, Mark, “Briefing Paper on Legal Issues and Witness 
Protection in Criminal Cases” The Scottish Executive Central Research 
Unit, Department of Law, University of Dundee. 
36 Wadhwa J, Swaran Singh v. State of Punjab, (2000) 5 SCC 68 at 678 
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"Right from the inception of the judicial system it has been accepted that 
discovery, vindication and establishment of truth is the main accepted 
underlying existence of courts of justice. The operating principles for a 
fair trial permeate the common law in both civil and criminal contexts. 
Application of these principles involves a delicate judicial balancing of 
competing interests in a criminal trial, the interests of the accused and the 
public and to a great extent that of the victim have to be weighed not 
losing sight of the public interest involved in the prosecution of persons 
who commit offences".37 

Thus a witness is an important party in a case apart from the complainant 
and the accused. By giving evidence relating to the commission of an 
offence, he performs a sacred duty of assisting the court to discover the 
truth. It is because of this reason that the witness either takes an oath in 
the name of God or solemnly affirms to speak the truth, the whole of the 
truth and nothing but truth. He/she performs an important public duty of 
assisting the court in deciding on the guilt or otherwise of the accused in 
the case. He submits himself to cross-examination and cannot refuse to 
answer questions on the ground the answer will incriminate him. 38 

The witness has to give all the information correctly otherwise he will 
have to face the trial under Section 190 of the Indian Penal Code and 
thereafter may be penalized under Section 193-195 of the same for the 
aforesaid offence. 

The crucial part played by witnesses in bringing offenders to justice is 
central to any modern criminal justice system, since the successful 
conclusion of each stage in criminal proceedings, from the initial 
reporting of the crime to the trial itself, usually depends on the 
cooperation of witnesses. Their role at the trial is particularly important, in 
adversarial systems, where the prosecution must prove its case by leading 
evidence, often in the form of oral examination of witnesses, which can 
then be challenged by the defense, at a public hearing. A number of 

                                                             
37 Zahira Habibulla Sheikh vs. State of Gujarat, 2004 (4 SCC 158) 
38 Mallimath, Justice, “Committee on Reforms of Criminal justice 
System”, Justice Mallimath Report March 2003,Volume I, Page 151 
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factors have led to increased attention on the role of witnesses in criminal 
proceedings, not only in India, but also at the international level. Perhaps 
the two most important factors have been the emergence of interest in the 
status of the victims in criminal procedure and the significant rise in 
terrorist and organized crimes.39 

The prosecution mainly relies on the oral evidence of the witnesses for 
proving the case against the accused. It is for this reason that witnesses 
deserve a special treatment in such cases. 

2.4 REASONS FOR WITNESSES TURNING HOSTILE 
Witnesses are extremely vulnerable to intimidation in the form of threats 
by the accused. The People’s Union for Civil Liberties (PUCL) made a 
press release on July 2, 2003 pertaining to the Best Bakery40 case saying 
there were two ways to explain why witnesses turn hostile. 

The first is that the police had recorded the statements incorrectly. The 
second and more plausible was that the police had recorded the statements 
correctly but were retracted by the witnesses because of “intimidation and 
other methods of manipulation”. 

Another major reason of this growing menace is protracted trials. The 
working of judicial process is very slow. Several dates are fixed for cross 
examination of witnesses, who becomes frustrated over because of being 
summoned again and again only to find that the date is adjourned. This 
frustration takes its toll, and the witness decides to turn hostile to get rid 
of the harassment. The 4th Report of the National Police Commission, 
(1980) acknowledged the troubles undergone by witnesses attending 
proceedings in courts. The witnesses are not at all treated properly in our 
judicial system. The Mallimath Committee has expressed its opinion 
about such witnesses by saying, “The witness should be treated with great 
respects and should be considered as a guest of honour.” Lack of a witness 
                                                             
39 Mackarel, Mark “Briefing Paper on Legal Issues and Witness 
Protection in Criminal Cases”, The Scottish Executive Central Research 
Unit, Department of Law, University of Dundee 
40 Zahira Habibulla Sheikh and another vs. State of Gujarat, (2004) 4 
SCC 158 
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protection programme, unsympathetic attitude of the police, bribery and 
corruption are other reasons which add to the malaise. For all these 
reasons and others a person abhors becoming a witness.41 

In order to get rid of this cross examination as early as possible, either he 
will give false statements or to make the matter worse, he will turn hostile 
i.e. he will retract from his previous statement. And in case of latter, Mr. 
Soli Sorabjee, the former Attorney General has rightly said, “Nothing 
shakes public confidence in the criminal justice delivery system more then 
the collapse of the prosecution owing to witnesses turning hostile and 
retracting their previous statements.”42 

One of the main reasons for the large percentage of acquittals in criminal 
cases is of witnesses turning hostile and giving false testimony in criminal 
cases. But why do the witnesses turn hostile? 

Generally the reason is the unholy combination of money and muscle 
power, intimidation and monetary inducement. In the sensational cases 
like the BMW and Jessica Lal murder case and most recently, the Best 
bakery case, where the Human Rights Commission intervened when the 
witnesses changed their statements in the court due to lack of protection to 
them and their families whereas in the earlier cases, i.e. the BMW and 
Jessica Lal case, most of the eye witnesses did not open up to pin point the 
possible reason which compelled them to change their stand. The fact is 
that the accused intimidate the witnesses because there was and is no 
program available under which after the assessment of the need for 
protection to a particular witness, the administration could give him/her 
the requisite security cover. 

                                                             
41 Swapneshwarg, “Witness Protection Law Vis-a-Vis Hostile Witness” 
May 10, 2010  

 <http://jurisonline.in/2010/05/witness-protection-law-vis-a-vis-hostile-
witness-2/> last visited on 20th Feb 2017 
42 Sorabjee, Soli “Witness Protection” The Indian Express, Octoder 26, 
2003 <http://www.indianexpress.com/storyOld.php?storyId=34095> last 
visited on 11th Feb, 2017 
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Some of the primary reasons for witnesses turning hostile are 

2.4.1 Protracted Trials 
Witnesses tremble on getting summons from courts in India, not because 
they fear examination or cross- examination in courts but because of fear 
that they might not be examined at all for several days and on all such 
days they would be nailed to the precincts of the courts awaiting their 
chance of being examined. The witnesses, perforce, keep aside their 
avocation and go to courts and wait and wait for hours to be told at the 
end of the day to come again and wait and wait like that. This is the 
infelicitous scenario in many of the courts in India so far as the witnesses 
are concerned. It is high time that courts should regard witnesses as guests 
invited (through summons) for helping such courts with their testimony 
for reaching judicial findings. But the malady is that the predicament of 
the witnesses is worse than the litigants themselves.43 

If the Sessions Judge had succumbed to the collusive tactics of the parties 
in serious offences like murder by acquitting the accused on the ground of 
want of evidence in spite of the witnesses being present on a large number 
of dates the public confidence in the efficacy of the administration of 
criminal justice would be further drained considerably. In the present case, 
when PW 1 was examined- in – chief the court should have posted the 
case to the next working day for completion of cross- examination of that 
witness. What a pity when a Sessions Court was engaged in adjourning 
and again adjourning the case at long intervals in spite of the presence of 
eye witnesses willing to be examined fully.44 

In Swaran Singh’s case45, the Supreme Court said: “It has become more or 
less a fashion to have a criminal case adjourned again and again till the 
witness tires and he gives up. It is the game of unscrupulous lawyers to 
get adjournments for one excuse or the other till a witness is won over or 
is tired. Not only that a witness is threatened; he is abducted; he is 
                                                             
43 State of U.P. vs. Shambhu Nath Singh and Others; (2001) 4 Supreme 
Court Cases 667 
44 Ibid 
45 Swaran Singh v. State of Punjab, AIR (2000) 5 SCC 68 
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maimed; he is done away with; or even bribed. There is no protection for 
him. In adjourning the matter without any valid cause a Court unwittingly 
becomes party to miscarriage of justice. A witness is then not treated with 
respect in the Court. He is pushed out from the crowded courtroom by the 
peon. He waits for the whole day and then he finds that the matter 
adjourned. He has no place to sit and no place even to have a glass of 
water. And when he does appear in Court, he is subjected to unchecked 
and prolonged examination and cross-examination and finds himself in a 
hapless situation. For all these reasons and others a person abhors 
becoming a witness. It is the administration of justice that suffers”. 

It is a sad situation in the trial courts that witnesses who are called through 
summons or other processes stand at the doorstep from morning till 
evening only  to be told at the end of the day that the case is adjourned to 
the another day. 

Section 30946 of the Code of Criminal Procedure is the only provision 
which confers power on the trial court for granting adjournments in 
criminal proceedings. The first sub- section mandates on the trial courts 
that the proceedings shall be held expeditiously but the words “as 
expeditiously as possible” have provided some play at the joints and it is 
through such play that delay often creeps in the trials. 

                                                             
46 Section 309 Cr.PC: Power to postpone or adjourn proceedings-(1) In 
every inquiry or trial the proceedings shall be held as expeditiously as 
possible, and in particular, when the examination of witnesses has once 
begun, the same shall be continued from day to day until all the witnesses 
in attendance have been examined, unless the court finds the adjournment 
of the same beyond the following day to be necessary for reasons to be 
recorded.(2) If the court after taking cognizance of an offence, or 
commencement of trial, finds it necessary or advisable to postpone the 
commencement of, or adjourn, any inquiry or trial, it may, from time to 
time, for reasons to be recorded, postpone or adjourn the same on such 
terms as it thinks fit, for such time as it considers reasonable, and may by 
a warrant remand the accused if in custody: 
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The object of the Section is to speed up trials and put an end to the lax 
practice of magistrates who hear cases piecemeal involving many 
adjournments. Unless absolutely necessary, Courts must not grant 
adjournments. 

The Report of the Justice Malimath Committee on Criminal Justice 
Reforms suggested that S.309 should be amended to make it obligatory to 
impose costs against the party who obtains the adjournment. 

The Court has pointed out that the trial court cannot be permitted to flout 
the mandates of the Parliament unless the courts have very cogent and 
strong reasons and no court has permission to adjourn the examination of 
witnesses who are in attendance beyond the next working day. A request 
has been made by this court to all the High Courts to remind all the trial 
Judges of the need to comply with Section 309 of the code. 47 

2.4.2 Use of Stock Witnesses 
There are persons who are of doubtful credentials, who are hired by the 
Police to serve as witnesses in Criminal cases where the real witnesses are 
not present or are not forthcoming in court to depose their statements. 
These persons are bought for small prices to appear in courts to give 
wrong statements and often led to injustice in courts by recording wrong 
statements. 

Witness is presumed to be unworthy of credit by proof that the witness 
has been bribed or has accepted the offer of bribe or has received any 
other corrupt inducement to give the evidence in the court. 

Jaswant Mauji whose case was reported in The Indian Express48, has been 
accused of standing witness in about 200 cases in the court on the 
insistence of the local police. He was hired by the Amritsar Police to give 
their statements before courts in various cases on receiving considerations. 
In many of the cases his testimony was used even without his knowledge. 

                                                             
47 State Of U.P vs Shambhu Nath Singh And Ors, (1999) 7 SCC 604 
48 Singh ,Ranjit ”Another stock witness in Amritsar” 12/18/2001 
<http://www.indianexpress.com/ie20011218/nat5.html.AMRITSAR> last 
visited on 11.02.2017. 
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Interestingly, local courts have several times imposed meagre fines on 
Charan Singh after realizing that he was the police’s stock witness, but 
this did not deter the latter from continuing to present him in cases as a 
witness. 

Charan Singh, an ex-sarpanch of village Mahal, conveniently happened to 
be available at the scene of various other crime incidents in the district. 
Records available with the Indian Express reveal that these added up to 
more than 30 cases, including four murders, one rape and cases of 
sodomy, causing injuries and frauds, not only in the local courts but even 
in the Punjab and Haryana High Court. Many of his depositions had led to 
convictions. The case had led to much controversy as among the accused 
named by the police was a prime witness to the disappearance of human 
rights lawyer Jaswant Singh Khalra. The seven accused had challenged 
the case before the Punjab State Human Rights Commission.49 

High Court of Punjab and Haryana took suo-moto action and gave notice 
to the SSP, Amritsar, Harnek Singh to give reply for the Mauji case and 
initiated an enquiry into the matter which surfaced such persons who 
gives statements in various cases even though they are not aware about the 
case and are hired by the police or the accused or any other persons 
connected with the matter to give false statements before court.50 

2.4.3 Use of Money Power 
Where there's money, there are hostile witnesses. As it is evident from 
many famous cases like BMW case, Salman Khan case, Jessica Lal Case 
the accused manipulated the evidences and bought the witnesses by giving 
them money and influenced them resulting in the witnesses turning 
hostile. 

On January 10, 1999, a BMW driven by Sanjeev Nanda, grandson of the 
former Chief of Naval Staff and arms dealer Admiral S L Nanda, ran over 
sleeping pavement-dwellers in Delhi. His friends Manik Kapoor and 
Siddharth Gupta, sons of wealthy businessmen, were with him. Three 
people died on the spot while two received serious injuries. Sanjeev ran 
                                                             
49 Ibid 
50 Ibid 
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away and rammed over three policemen, killing them too on the spot. 
When he was brought to the police station, Sanjeev was still drunk. He 
was caught only because an oil leak from the spot had led the police to 
Siddharth's house where the car had been washed by Siddharth's father 
and his employees. The pillar of Delhi's elite society had destroyed 
evidence of homicide. Manoj Malik, the lone survivor of the hit-n-run 
case, told the court that he was hit by a truck. Key witness Hari Shankar 
refused to identify the BMW. Sunil Kulkarni absconded. In fact, none of 
the witnesses supported the prosecution. In the end, Siddharth and Manik 
were granted bail.51 

As for Sanjeev, the Delhi high court imposed a bond and surety 
amounting to Rs 45 crores, then reduced it to Rs 15 crores (peanuts for an 
arms dealer, anyway), and allowed Sanjeev Nanda a British national  to 
travel abroad.52 

Also in the much celebrated Jessica Lall case, the Delhi model who was 
killed at a party for refusing to serve a drink to a drunken guest. Manu 
Sharma, the son of a minister in the Narasimha Rao government, whipped 
out his semi-automatic pistol and shot her at point-blank range in a room 
filled with people. After which, Manu and his friends, including Vikas 
Yadav, the son of Rajya Sabha member D P Yadav fled away. 

Vikas (charged in 1991 for the murder of a young student in Hathras, UP), 
kept Manu's car at his father's house for two days and changed the 
shattered windscreen and number plates before abandoning it. It was an 
"open and shut" case, with no need for gathering circumstantial evidence, 
with plenty of eyewitnesses, many of whom were Jessica's friends. 

As the case dragged on, the star witnesses began turning hostile. Even 
Jessica's colleague, who had filed the FIR, denied that Manu had fired the 
shot. Other witnesses followed suit. Then, crucial files relating to the case 
were found to be tampered with. The Delhi High court granted Manu 
                                                             
51 Bhosle, Varsha “Where there's money, there are hostile witnesses” 
October 28, 2002 <http://www.rediff.com/news/2002/oct/28varsha.htm> 
last visited on 20.02.2017 
52 Ibid 
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Sharma bail on a bond and sureties amounting to a mere Rs 3 lakhs for a 
murder committed in cold blood.53 

So as it’s evident from the above famous cases, high profile accused tend 
to use their money power and try to control the statements made by the 
accused in their favour. It is always believed that wherever there is 
money, there are hostile witnesses. 

So use of money power by the accused is a major hindrance in the 
criminal justice dispensation system as it comes in the way of fair trial and 
the rich people take crime in their hands and never take law seriously and 
always commit crimes and get away so easily after paying off for their 
crimes to officials at all levels. The witnesses are bought very easily by 
the elite group and threaten them not to give true statements or even not 
appear before courts as it very easy for them to give handsome amounts to 
the witnesses to keep the courts away from truth. Hence in various cases it 
is seen that where there are rich people, witness turns hostile. 

2.4.4 Absence of Witness Protection Programmes 
In most cases, witnesses are threatened or injured, sometimes even 
murdered, before giving testimony in Court. The threat to the lives of 
witnesses is one of the primary reasons for them to retract their earlier 
statements during trial. 

Ss.151 & 152 of the Indian Evidence Act protect the victims from being 
asked indecent, scandalous, offensive questions and questions likely to 
insult or annoy them. “Witness Identity Protection” statutes seeking to 
protect the identity of witnesses and “Witness Protection Programs” with 
the object of physical relocation and protection of witnesses have been 
enacted in several Countries, which may be applicable, to a certain extent 
in India, keeping the diverse cultures and socio-economic conditions 
prevalent in India as well. So there are no express provisions regarding 
such protection in India which does not protect the witnesses from such 
threats or injuries with respect to their giving testimony in the courts 
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2.4.5 Defaults in payment of allowances 
The Law Commission of India in its 154th report54, observed that the 
allowances paid to witnesses for appearing in Court are inadequate and 
called for prompt payment, no matter whether they are examined or not. 
This kind of payment is called “Diet Money” and is recognized under 
S.31255 of Cr.P.C. Such payments should always be given to the witnesses 
coming to courts to give their statements. 

2.4.6 Lack of adequate facilities in Courts 
The 14th Law Commission Report56 highlighted that in several states, the 
witnesses are made to wait under trees in Court campuses, or in the 
Verandahs of Court Houses. They are not protected from the vagaries of 
the weather. Even the witness-sheds in some Courts are dilapidated and 
utilized for other Court purposes. Apart from suffering such indignities 
and inconvenience, they have to spend time and money to come to Courts 
from far-flung areas. 

Sometimes witnesses are treated with offending words even by the courts 
which have been taken in a serious way by the apex court57 as it directed 
the lower courts not to use load and offensive language against the 
witnesses. 

It is not intimidation alone that makes witnesses turns hostile. The lengths 
of the trial and the way they are treated in court have a bearing on shifting 
testimonies. As the Supreme Court58 has observed,  “ A Witness is not 
treated with respect… He waits for the whole day and then finds the 
matter adjourned…And when he does appear, he is subjected to 
                                                             
54 Law Commission of India “Protection and Facilities to witnesses”, 
154th Report, Vol.1, Chapter X, 1996, p.43 
55 Section 312, Cr.PC: expenses for complainants and witnesses for 
attending courts for purpose of inquiry, trial or other proceedings 
56 “Reforms of Judicial Administration”, Government of India, 14th Law 
Commission Report, Vol.2, 1958, p.777 
57 Teesta Setalvad v. State of Gujarat; 2004 CRI LJ 771 

58 Swaran Singh v. State of Punjab, AIR (2000) 5 SCC 68 
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unchecked examination and cross-examination and finds himself in a 
helpless situation. For these reasons and others, a person abhors becoming 
a witness.” 

The three witnesses who turned hostile in the Jessica Lal case were her 
friends. There is no evidence to suggest that they were intimidated which 
led to altering their testimonies. It is also possible that they felt 
beleaguered by the trial that dragged on for seven years. Preventing 
witnesses from turning hostile does not mean merely making them feel 
more secure but the aforementioned case also suggests that it is also about 
making it less troublesome and inconvenient for them. 

These were some of the reasons where the witnesses often turn hostile in 
the cases where they are called to give their testimonies in the courts and 
results in failure of justice. 

So the witness is considered to play a very important role in our criminal 
justice system and if they turn hostile, it affects the justice dispensation 
system and even prejudices the rights and interests of the innocent. The 
importance of witnesses can be judged by considering the cases where the 
witnesses have turned hostile and the accused have been left free due to 
unavailability of evidence against him. Even though Jessica Lal was fired 
at point blank range by Manu Sharma for not serving him drinks at a late 
night party, there were many witnessing such incident but all the 
witnesses turned hostile due to which the accused was discharged initially 
by the trial court. So the circumstances of the case shows that even though 
this case appeared to be a straight case with so many witnesses, but 
because of the sole reason of witness turning hostile, it took nearly seven 
years to convict the accused which also happened by the initiatives of the 
media and their long drawn struggle. So witnesses are an important part of 
our criminal justice system which needs both attention and protection. 
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EXISTING LEGISLATIVE FRAMEWORK FOR WITNESS 
PROTECTION 
In various countries of the world having democratic constitution and rule 
of law, the position today is that the right to ‘open public trial’ is present 
in all criminal cases. All the proceedings should take place in immediate 
presence of the accused. But this rule is not absolute and is restricted to 
some extent as required by the conditions prevailing.59 

If such rule of open trial will be absolute in criminal trials, witnesses 
deposing before court will have fear psychosis in their minds due to the 
immediate presence of the accused that they may be exposed to some sort 
of harm or injury to them at a later stage when the accused is set free. This 
is the reason why such open trial should not be absolute in all types of 
cases. 

3.1 THE CRIMINAL TRIAL 
In India, the system of trial has been founded on the basis of two vital 
principles. Firstly, the burden of proof lies on the prosecution to prove the 
guilt of the accused and he is presumed to be innocent until the contrary is 
proved and secondly, if the contrary is proved, the onus shifts upon the 
accused to prove his innocence as against the prosecution. He now has the 
responsibility to prove him innocent by cross examining the prosecution 
witnesses and leading evidence in his favour. In a criminal trial, the 
prosecution and defence prepare their own respective cases and the 
prosecution has to first lead evidence by way of witnesses or otherwise to 
prove the guilt of the accused. Then the defence cross-examines the 
prosecution witnesses to test the veracity of the prosecution case. At this 
stage the prosecution witnesses are called to depose before the courts and 
their statements gets recorded by the magistrates which helps the judge to 
reach to his judgment. The statements given by the witnesses acts as 
evidence against the accused which needs to be considered properly by 
the courts. The Indian Evidence Act, 1872 and the Code of Criminal 
Procedure, 1973 lays down a comprehensive legal framework for 
recording the testimony of witnesses in criminal cases. 

                                                             
59 “Consultation Paper on Witness Protection”, Government of India, Law 
Commission of India, 13th  August,2004, p 236 
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3.2 LEGISLATIVE PROVISONS 
In India, there are legislative provisions present for ensuring open and free 
trial to the accused. With respect to providing protection to witnesses, our 
legislative provisions are inadequate to protect them and to keep their 
identity a secret, unlike some special statutes enacted to keep the identity 
of witnesses a secret which are only with respect to particular offences 
like rape and terrorist related offences. There is no legislative framework 
to protect the witnesses with respect to other serious offences which also 
requires attention. 

As evident from many glaring examples of cases where witnesses have 
turned hostile with regularity, there appears a lacking in our existing 
legislative framework with respect to protection of witnesses. 

We shall now deal with the provisions under our domestic criminal law 
relating to procedure for recording the testimony of witnesses. 

3.2.1 Code of Criminal Procedure, 1973 
The Code of Criminal Procedure, 1973 incorporates certain provisions, 
into our domestic law, which talks about open public trial of accused 
where all proceeding in courts should be in immediate presence of the 
accused. Our Criminal law provides for provisions where all proceedings 
should take place in the presence of the accused. The following important 
provisions of the Code of Criminal Procedure, 1973 show that although 
the accused has a right to open public trial in his presence, but that right is  
however, not absolute. 

A) Section 27360 prescribes that “Except as otherwise expressly 
provided, all evidence taken in the course of the trial or other proceedings 
shall be taken in the presence of the accused, or, when his personal 
attendance is dispensed with, in the presence of his pleader.” 

As a general rule this provision provides that the evidence should be taken 
in presence of accused. The section abovementioned starts with a 
condition that if there is any other intention of the court or some 
conditions prevailing which necessitates that evidence should be taken in 
                                                             
60 Section 273 Code of Criminal Procedure,1973: evidence must be taken 
in the presence of accused. 
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absence of the accused, and it is expressly provided, so the court must 
dispense with such presence of the accused. This shows that this right is 
however not absolute. But there is no clear explanation to this respect as 
to in which cases or conditions such provision may be dispensed with. 

B) Section 32761 provides as follows: 

“The place in which any Criminal Court is held for the purpose of inquiry 
into or trying any offence shall be deemed to be an open Court, to which 
the public generally have access, so far as the same can conveniently 
contain them.” 

This provision lays down that a criminal court for the purposes of inquiry 
or trial shall be open to general public. 

This right to open trial is however not absolute. There are exceptions to 
such rule where it is shown that a Judge or Magistrate if thinks that such 
open trial will prejudice the rights of the persons during evidence or will 
be against such persons as against their interests, such provision may be 
dispensed with. 

Exceptions 

(i)The proviso to S.327 provides as under 

“provided that the presiding Judge or Magistrate may, if he thinks fit, 
order, at any stage of any injury into or trial of, any particular case, that 
the public generally, or any particular person, shall not have access to, or 
be or remain in, the room or building used by the Court.”62 

Such provision provides as an exception to such open trial when it is in 
opinion of the Judge or Magistrate that the general public or any particular 
person may be restrained from attending the court. 

(ii) In case of sexual offences, it is provided that in the case of inquiry into 
or trial of rape63 and other sexual offences64, it shall be conducted in 

                                                             
61 Section 327(1) Code of Criminal Procedure,1973: Court to be open. 
62 Section 327(1) proviso, Code of Criminal Procedure, 1973 
63 Section 376 Indian Penal Code,1860 



 
Witness Protection Regime - An Indian Perspective 

33 

camera and in such inquiry or trials, the Court may permit any ‘particular 
person’ to have access to, or be or remain in, the room or building used by 
the Court.65 

So in case of sexual offences, in camera proceeding may be allowed by 
the court and it can permit any relative or friend to be present along with 
the victim or any witness deposing before the court. It can thus limit the 
absolute right of the accused by permitting in camera proceedings. This 
provision is only limited to the abovementioned offences and not applies 
to all serious offences. 

(iii) In regard to the in camera proceedings referred to in subsection (2) of 
sec 327, it is declared that it shall be not lawful for any person to print or 
publish any matter in relation to any such proceedings, except with the 
previous permission of the Court. So such in camera proceedings shall not 
be published freely.66 

(iv) Publications of identity of victim of rape is also punishable under 
law67: 

So these were some of the exceptions to the right to open public trial and 
such right is not absolute as laid down in the abovementioned provisions. 
The Judge or Magistrate can order and impose restrictions upon such 
absolute right if the conditions demand it. 

(C) The Police Report68 is filed by the police into the court and such 
police shall forward to the Magistrate along with the Report 

“(a) all documents or relevant extracts thereof on which the prosecution 
proposes to rely, other than those already sent to the Magistrate during 
investigation; 

                                                                                                                                          
64 Sections 376A, 376B, 376C, 376D of Indian Penal Code, 1860 
65 Section 327 (2), Cr.P.C 
66 Section 327(2) Cr.PC 
67Section 228A Indian Penal Code, 1860: prescribes punishment if the 
identity of the victim of rape is    published. 
68 Section 173 Code of Criminal Procedure,1973 
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(b) the statements recorded under section 161 of all the persons whom the 
prosecution proposes to examine as its witnesses”69 

“If the police officer is of opinion that any part of any such statement (i.e. 
statement under sec 161) is not relevant to the subject matter of the 
proceedings or that its disclosure to the accused is not essential in the 
interest of justice and is inexpedient in the public interest, he shall indicate 
that part of the statement and append a note requesting the Magistrate to 
exclude that part from the copies to be granted to the accused and stating 
his reasons for making such request.”70 

This is an exception mentioned in the above mentioned statute if on 
completion of investigation, i.e. on filing of the charge sheet by the police 
officer, he is of the opinion that a part of the statement is not relevant for 
the purposes of the subject matter, and is not in interests of justice that 
such disclosure shall be made to the accused, such shall be excluded on 
request being made to the magistrate. It appears to be a restriction upon 
full disclosure of the circumstances to the accused, but such provision is 
not enough to stop or restrain the accused from not manipulating the 
witness or any other person concerned. 

(D) The Judge or Magistrate can order the accused not to appear in the 
court during the proceedings, inquiries and trials in certain cases where 
the Judge or the Magistrate is satisfied, for reasons to be recorded, that the 
personal attendance of the accused before the Court is not necessary in the 
interests of justice, or that the accused persistently disturbs the 
proceedings in the Court.71 

The above provisions of the Code of Criminal Procedure, 1973 shows that 
neither the right to an open public trial nor the right of examination of the 
prosecution witnesses in the immediate presence of the accused are 
absolute. There are a good number of exceptions as shown above. 

                                                             
69 Ibid sub section(5) 
70 Ibid sub section (6) 
71 Section 317, Cr.PC 1973: provision for inquiries and trial being held in 
absence of accused in certain cases. 
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There are some other special laws in force in our country which also 
provide exceptions to the right of the accused for open public trial as 
against the right of the victim for a fair trial. The State has also an interest 
in the fair administration of justice. That interest of the State requires that 
victims and witnesses depose without fear or intimidation and that the 
Judge is given sufficient powers to achieve that object.72 

In the case of special statutes concerning terrorist-trials, or unlawful 
activities, the Indian Parliament has already come up with some special 
procedures which perform the balancing act. 

3.2.2 Witness Identity Protection under special statutes in India 
For the first time in 1985, the legislature thought it fit to introduce the 
principle of ‘witness identity’ protection under certain special statutes to 
prevent terrorist activities. As the terrorist activities are considered to be 
extremely dangerous to the society at large so it demanded extra 
protection to the witness so that he could depose freely in the court 
without his identity being disclosed in open court. This protects and 
shields the witness from the exposing the identity to the harsh terrorists 
and from the threat to the lives of such deposing witnesses. 

3.2.2.1 Terrorists and Disruptive Activities Act, 1985 
The abovementioned Act introduced witness anonymity for the first time 
in India in the year 1985 when the Parliament enacted this act to deal with 
terrorist activities and it rightly felt that unless sufficient protection is 
granted to witnesses, it will not be possible to curb this menace. 

“(1) Notwithstanding anything contained in the Code, all proceedings 
before a Designated Court shall be conducted in camera; 

Provided that where public prosecutor so applies, any proceedings or part 
thereof may be held in open court. 

(2) A Designated Court may, on an application made by a witness in any 
proceeding before it or by the public prosecutor in relation to a witness or 

                                                             
72 “Consultation Paper on Witness Protection” Governement of India, 
Law Commission of India, 13 August,2004, p 31 
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on its own motion, take such measures as it deems fit for keeping the 
identity and address of the witness secret. 

(3) In particular and without prejudice to the generality of provisions of 
sub section (2), the measures which a Designated Court may take under 
that subsection may include – 

(a) the holding of the proceedings at a protected place; 

(b) the avoiding of the mention of the names and address of witnesses in 
its order or judgments or in any records of case accessible to public; 

(c) the issuing of any directions for security that the identity and address 
of the witnesses are not disclosed. 

(4) Any person who contravenes any direction issued under subsection (3) 
shall be punishable with imprisonment for a term which may extend to 
one year and with fine which may extend to one thousand rupees.”73 

3.2.2.2  The Terrorist and Disruptive Activities (Prevention) Act, 1987 
(TADA 1987) 
This Act continued witness anonymity subject to some conditions. The 
1985 Act74 was replaced by the present Act. Under this act, it was not 
mandatory in all cases of trials in relation to terrorist activities to conduct 
the proceedings before the Designated Court in camera. The Court was 
given discretion to do so whenever the circumstances so desires.75 

The court was empowered to take measures in public interest so as to 
direct that information in regard to all or any of the proceedings pending 
before the Court shall not be published in any manner. 

 
 

                                                             
73 Section 13 Terrorists and Disruptive Activities Act, 1985: provides 
procedure to protect witness identity. 
74 Terrorists and Disruptive Activities Act, 1985 
75 Section 16 Terrorists and Disruptive Activities Act, 1987 
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3.2.2.3 Prevention of Terrorism Act, 2002: (POTA 2002) Continues 
witness anonymity with conditions 
On the 13th of December 2001, five Pakistani Terrorists attacked the 
Indian Parliament, killing seven people and placing the country into a 
heightened State of alert. In response to the domestic pressures for the 
failure to crack down on terrorism, like its American counterpart, the 
Indian central government in March 2002 passed the Prevention of 
Terrorism Act, to enhance India's ability to crack down on possible 
terrorist threats. POTA has by far been the most draconian anti-terror 
legislation in India. 

Under an expansive definition of terrorism, POTA may also be applied to 
cases of murder, robbery, theft and other crimes that would ordinarily be 
covered under the Indian Penal Code. It also provided for criminal 
liability for mere association or communication with suspected terrorists 
without the possession of criminal intent.76 

The TADA, 198777 was repealed by POTA78, 2002. The present act deals 
with the subject of in camera proceedings and witness identity protection. 

The following changes have been brought into POTA, 2002 as contained 
in the sub section (1) and (2)79 are: 

(i) that the Court has to record reasons for holding the proceedings in 
camera and also for coming to the conclusion that the ‘life of such witness 
is in danger’. 

(ii) an additional clause (d) was added in subsection (3) that publication of 
Court proceedings may be prohibited in ‘public interest’ too. 

 

                                                             
76 Khanna, Tanvi, “Anti-terrorism Laws: Distinguishing Myth and 
Reality” <http://www.legalindia.in/anti-terrorism-laws-distinguishing-
myth-and-reality> (last visited on 05.03.2017) 
77 Terrorists and Disruptive Activities Act, 1987 
78 Prevention of Terrorism Act, 2002 
79 Section 30 Prevention of Terrorism Act, 2002 
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3.2.2.4 The Unlawful Activities (Prevention) Amendment Act, 2004 
This Act applies to ‘unlawful activities’ and also to ‘terrorist acts’. 

Unlawful Activities means 
“In relation to an individual or association, means any action taken by 
such individual or association (whether by committing an act or by words, 
either spoken or written, or by signs or by visible representation or 
otherwise) 

(i) which is intended, or supports any claim, to bring about, on any ground 
whatsoever, the cession of a part of the territory of India or the secession 
of the territory of India from the Union, or which incites any individual or 
group of individuals to bring about such cession or secession; 

(ii) which disclaims ‘questions, disrupts or is intended to disrupt the 
sovereignty and territorial integrity of India; 

(iii) which causes or is intended to cause disaffection against India.”80 

The act protects the identity of witnesses under it’s statute81 which is in 
identical language as in section 30 of the POTA, 2002. The act provides 
for protection of witnesses under the heading ‘Protection of Witness’ 
which also provides for identity protection. 

3.2.2.5 The National Investigation Agency Act, 2008 (hereinafter 
mentioned as NIA) 
The NIA Act has for the first time envisaged the setting up of an 
investigation agency at the National level that is conferred with the power 
to investigate throughout the territory of India. The abovementioned 
however provides provision for protection of witnesses on an application 
made in this regard by the witness. 

“(1) Notwithstanding anything contained in the Code, the proceedings 
under this Act may, for reasons to be recorded in writing, be held in 
camera if the Special Court so desires. 
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(2) On an application made by a witness in any proceeding before it or by 
the Public Prosecutor in relation to such witness or on its own motion, if 
the Special Court is satisfied that the life of such witness is in danger, it 
may, for reasons to be recorded in writing, take such measures as it 
deems fit for keeping the identity and address of such witness secret. 

(3) In particular, and without prejudice to the generality of the provisions 
of subsection (2), the measures which a Special Court may take under that 
sub-section may include— 

(a) the holding of the proceedings at a place to be decided by the Special 
Court; 

(b) the avoiding of the mention of the names and addresses of the 
witnesses in its orders or judgments or in any records of the case 
accessible to public; 

(c) the issuing of any directions for securing that the identity and address 
of the witnesses are not disclosed; 

(d) a decision that it is in the public interest to order that all or any of the 
proceedings pending before such a Court shall not be published in any 
manner. 

(4) Any person who contravenes any decision or direction issued under 
sub-section(3) shall be punishable with imprisonment for a term which 
may extend to three years and with fine which may extend to one thousand 
rupees”82 

Another provision is the discretion of Special Courts to hold in camera 
proceedings. The NIA authorizes the court to hold all or any proceedings 
in camera “if it so desires.”83 So the abovementioned act also provides 
such provision where the identity of the accused may be hidden but such 

                                                             
82 Section 17, The National Investigation Agency Act, 2008: protection of 
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83 Section 16(5), The National Investigation Agency Act, 2008: power of 
special court to proceed with the trial in absence of accused and record 
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act only applies to terrorist offences and other scheduled offences and is 
limited in their operation. 

3.2.2.5 Juvenile Justice (Care and Protection of Children) Act, 2000: 

Protection of identity of Juvenile 
The Juvenile Justice Act provides for ‘prohibition of publication of name, 
etc. of Juvenile involved in any proceeding under the Act’ for protection 
of the identity by way of restriction on the publication of the name of 
parties. 

“No report in any newspaper, magazine, news-sheet or visual made of any 
inquiry regarding a juvenile in conflict with law under this Act shall 
disclose the name, address or school or any other particulars calculated to 
lead to the identification of the Juvenile nor shall any picture of any 
juvenile be published: 

Provided that for reasons to be recorded in writing, the authority holding 
the inquiry may permit such disclosure, if in its opinion such disclosure is 
in the interest of the juvenile.”84 

Such restriction may be imposed upon the press from publishing the name 
or any other relevant information which discloses the name of the juvenile 
for protecting the identity of the juvenile in case he gives his statement in 
a criminal case to protect and safeguard him from the danger of threats 
from the accused keeping in mind the age of the witness. Such enactment 
protects the juveniles from being threatened or manipulated by the 
accused and it is restricted in its operation. 

3.3 INTERNATIONAL LAW 
The International Law also contains provisions for free and open public 
trial of the accused and to provide him full disclosure of the proceedings 
going on in the court. But such right is however not absolute also under 
the International Law and its covenants. 

The right to public trial is specifically mentioned in Art 14(1)85 of the 
International Covenant of Civil and Political Rights’ (ICCPR) to which 
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India is a party. The ICCPR refers to the right of ‘public, open, fair trial’ 
to an accused and it also states in what manner it could be restricted. The 
restrictions on the rights as accepted in the ICCPR show that several 
competing rights require to be balanced. Such balancing provisions are 
incorporated in the Constitutions of some countries or are stated in detail 
in the respective Codes or Rules of Criminal Procedure.86 

The restrictions to such open public trial are also mentioned in the same 
statute where there is restriction with regard to the exposure to media and 
general public keeping in view the interests of the parties. 

“The press and the public may be excluded from all or part of a trial for 
reason of morals, public order (ordre public) or national security in a 
democratic society, or when the interests of the private lives of the parties 
so require, or to the extent strictly necessary in the opinion of the Court in 
special circumstances where publicity would prejudice the interest of 
justice; but any judgment rendered in a criminal case or in a suit at law 
shall be made public except where the interest of juvenile persons 
otherwise requires or the proceedings concern matrimonial disputes or the 
guardianship of children.”87 

The citizens, public and press have a right to know and to publish what 
they know, subject to restrictions in the interests of respecting rights or 
reputation of others or for protecting national security or public order or 
public health or morals. The press and public may be excluded for the 
purpose of protection of the above rights, or where the interests of private 
lives so require, to the extent strictly necessary, in the opinion of the 

                                                                                                                                          
85 Article 14 ICCPR: All persons shall be equal before the Courts and 
tribunals. In the determination of any criminal charge against him, or of 
his right and obligations in a suit at law, everyone shall be entitled to a fair 
and public hearing by a competent and impartial tribunal established by 
law”. 
86 Government of India, 198th Law Commission Report, p 20 
87 Article 14(1) ICCPR: refers to restrictions to a fair and public hearing in 
the interests of private lives of parties. 
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Court, in special circumstances where publicity would prejudice the 
interests of justice. 

The European Convention88 for the Protection of Human Rights and 
Fundamental Freedoms also speaks of a ‘fair and public hearing’ but says 
that the ‘press and public may be excluded from all or part of the trial in 
the interests of morals, public order or national security in a democratic 
society, where the interests of juveniles or the protection of the private life 
of the parties so require, or to the extent strictly necessary in the opinion 
of the Court in special circumstances where publicity would prejudice the 
interest of justice. 

The European Convention also lays down similar provisions as ICCPR 
which restricts the operation of press and public where the interests of the 
lives of parties are in question and it proves to be a reasonable restriction 
to free and public trial when the situation requires. 

3.4 SEXUAL OFFENCES AND VICTIM ‘SCREENING’ 
The subject of the review of rape laws was undertaken by the Law 
Commission89 in pursuance of a reference by the Supreme Court in Sakshi 
case90. During the course of the study, it was urged before the Law 
Commission by NGO Sakshi that videotaped interviews and closed-circuit 
television be permitted to be used while recording evidence of victims of 
sexual offences, especially children and minors. It was urged that the 
procedure for trial of such cases must include: 

(i) permitting use of a video-taped interview of the child’s statement, in 
support of the child’s version; 

(ii) allowing a child to testify via close-circuit television or from behind a 
screen to obtain a full and candid account of the acts complained of; 
                                                             
88 Article 6 European Convention for the Protection of Human Rights and 
Fundamental Freedoms: refers to restriction to press and public where 
interests of juveniles or private lives of parties is at stake. 
89 Government of India, 172th Report of the Law Commission of India 
(2002) 
90 Sakshi vs. Union of India; 2004 (6) SCALE 15 
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(iii) the cross examination of the minor being carried out by the Judge be 
based on written questions submitted by the defence upon perusal of 
testimony of the minor; 

(iv) that whenever a child is required to give testimony, sufficient break to 
be given as and when required by the child. 

The Hon’ble Supreme Court in the Sakshi case91 eventually accepted 
‘video conferencing’ and ‘written questions’ in sexual and other trials in 
absence of a statute. 

The Court accepted three of the suggestions made by SAKSHI before the 
Law Commission, namely: 

(i) video-conferencing procedure; 

(ii) putting written questions to the witnesses; 

(iii) sufficient break to be given while recording evidence 

In Sakshi92, the Supreme Court while following Praful Desai case93, 
accepted that such evidence by video conference must be treated to be in 
compliance with requirements of Sec 27394 which states that all evidence 
in the course of the trial or other proceedings shall be taken “in the 
presence of the accused” and it does not mean that the accused should 
have full view of the witness.95 

Section 273 CrPC merely requires the evidence to be taken in the presence 
of the accused. The section, however, does not say that the evidence 
should have been recorded in such a manner that the accused should have 
full view of the victim or witnesses. 

                                                             
91 Ibid 
92 Ibid 
93 State of Maharashtra vs. Dr. Praful B. Desai 2003(4) SCC 601.” 
94 Section 273, Cr.PC: Evidence to be recorded in presence of accused 
95 Ibid 
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Recording of evidence by way of video conferencing vis-à-vis S. 273 has 
been held to be permissible in a recent decision of this Court in Praful 
Desai case.96 

So these procedures did not offend the provisions of S. 273 which requires 
a trial in the presence of the accused. Such presence of the accused was 
dispensed with the judgment of the Hon’ble Supreme Court in the 
abovementioned cases when the facts and circumstances of each case 
requires. 

It is seen that there are various facets of the criminal trial, namely, there is 
a right to open trial for the benefit of the accused and the public have a 
right to know about the conduct of the trial, and the accused has a right to 
have the trial conducted in his presence. But these rights are not absolute. 

There are conflicting privacy rights of the victims of sexual offences 
violation of which by the media or others are subject to punishment. There 
are provisions for keeping identity of witnesses confidential when the 
police files its charge sheet in the Court. There are special statutes relating 
to trial of terrorists which contain provisions for protection of identity of 
witnesses, whose identity must be kept secret during inquiries as well as 
trials. 

There are recommendations of the Law Commission that in cases of 
sexual offences, a screen may be put between a victim while the victim 
deposes and the accused, so that the victim is more free and uninhibited 
while giving evidence. 

Finally the Supreme Court, in its Sakshi judgment, extended the 
procedures involving video-conferencing (a video circuit system) and the 
giving of a list of questions to the victims or witnesses, and stated that 
these procedures do not violate the principle of the accused’s right to an 
open trial in his immediate presence. 

Barring the above special offences, the law as far as witness protection 
and victim identity protection is concerned, has not yet been extended to 
cover the cases of other serious offences where lives of witnesses or their 
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close relatives or their properties may be equally in danger. So far such 
protection is confined to special cases of terrorism and sexual offences 
etc. There is a need for extending such protection to cases of inquiries and 
trails of other serious offences.97 

The abovementioned legislative provisions in our country, however 
provides some protection to the witnesses in criminal cases but such 
provisions are not adequate so as to protect them from every danger 
during such trial. Only partial protection has been provided by the existing 
legislative framework, such that where it protects one aspect it leaves out 
the other. The accused benefits out of such loopholes and tries to 
manipulate or in other ways intimidates the witness which results in them 
turning hostile and the innocent suffers due to the lack of evidence. 
Therefore the present legislative framework is inadequate to give 
protection to witnesses with respect to all serious offences. 

 

                                                             
97 “Consultation Paper on Witness Protection” Government of India, Law 
Commission of India, 13 August,2004, p 31 
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4.0 NEED FOR WITNESS PROTECTION 
A criminal case is built on the edifice of evidence, evidence that is 
admissible in law. For that witnesses are required, whether it is direct 
evidence or circumstantial evidence. Here are the witnesses who are a 
harassed lot. A witness in a criminal trial may come from a far-off place 
to find the case adjourned. He has to come to the Court many times and at 
what cost to his own-self and his family is not difficult to fathom. It has 
become more or less a fashion to have a criminal case adjourned again 
and again till the witness tires and he gives up. It is the game of 
unscrupulous lawyers to get adjournments for one excuse or the other till a 
witness is won over or is tired. 

Not only that, a witness is threatened; he is abducted; he is maimed; he is 
done away with; or even bribed. There is no protection for him. In 
adjourning the matter without any valid cause a Court unwittingly 
becomes party to miscarriage of justice. A witness is then not treated with 
respect in the Court. He is pushed out from the crowded courtroom by the 
peon. He waits for the whole day and then he finds that the matter 
adjourned. He has no place to sit and no place even to have a glass of 
water. And when he does appear in Court, he is subjected to unchecked 
and prolonged examination and cross-examination and finds himself in a 
hapless situation. For all these reasons and others a person abhors 
becoming a witness. It is the administration of justice that suffers. Then 
appropriate diet money for a witness is a far cry. Here again the process of 
harassment starts and he decides not to get the diet money at all.98 

It has been observed that if the witness himself is incapacitated from 
acting as eyes and ears of justice, the trial gets putrefied and paralyzed. It 
can no longer constitute to be a fair trial. There is frequent turning of 
witnesses as hostile, either due to threats, coercion, lures and monetary 
consideration at the instance of those in power, their corrupt practices 
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ingeniously adopted to smother and stifle truth and realities coming out to 
surface rendering truth and justice to become ultimate casualties.99 

Time has come when serious and undiluted thoughts are to be bestowed 
for protecting witnesses so that the ultimate truth is presented before the 
court and justice triumphs and that the trial is not reduced to a mockery. 
The state has a definite role to play in protecting the witnesses, to start 
with at least in sensitive cases involving those in power, who have 
political patronage and could wield muscle and money power, to avert the 
trial getting tainted and derailed and truth becoming a casualty. As a 
protector of its citizens it has to ensure that during a trial in court the 
witness could safely depose the truth without any fear of being haunted by 
those against whom he has deposed.100 

Witness protection program and witness protection laws are simply the 
need of the hour. In fact, it is the absence of these laws that has helped in 
further strengthening the criminals and offenders. But ironically, in India, 
such programs and laws are a far cry from reality, where leave alone 
protection, the witness is not even treated with respect or even asked for 
water. Most developed countries have well formulated and comprehensive 
witness protection programs to safeguard witnesses in important criminal 
cases. 

Unfortunately, despite the high rate of crime and low rate of conviction, 
India has not drawn up even a rudimentary framework to protect 
witnesses in crucial cases. The onus of protecting witnesses rests with the 
police, who have a dubious reputation in discharging this duty. The 
traditional exclusive dependence on the police to protect the witness has 
proven ineffectual in building the confidence of witnesses to take risks for 
bringing the guilty to justice. With the nexus between the police and 
criminals coming to light at regular intervals, this process has suffered a 
further setback. The record of convictions in communal riot cases is much 
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worse. For example, in the 1984 anti-Sikh riots, not a single person has 
been found guilty till date. 101 

Common causes for hostility or adversity exhibited by the witnesses are 
the following: 

i) Threat/intimidation 

ii) Inducement by various means 

iii) Allurement/seduction 

iv) Disillusionment caused by the delay in the judicial process 

v) Hassles faced by the witnesses during investigation and trial.102 

The witnesses are subject to various causes which can result in turning 
them hostile. This disturbs the main foetus of the criminal justice system 
as it does not result in free and fair trial as is required by the law. The state 
has the obligation to carry out the procedure law in the rightful manner 
and remove such menace from the society. 

The Hon’ble Supreme Court in Best Bakery Case103 came down heavily 
on the State administration in general and the investigating agency in 
particular for rashly and negligently handling their duties and abdicating 
their responsibilities. The categorical finding is that the whole machinery 
of a State failed in maintaining the confidence of public in the justice 
delivery system. Apex Court in strong words reminded the trial Courts to 
be alive to the reality about the witness hostility. One of the predominant 
points taken note of by the Hon’ble Supreme Court is the lack of witness 
protection in our country. 
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In olden days it was very uncommon that a witness is turning hostile or 
not supporting the facts of the case during trial. But believe at that time 
money power or muscle power or social or political influence also existed 
but the circumstances were not so like that because of a fair and strict 
surveillance of police and utmost importance was given to the success of 
the case. At that time all the Major offences like murder, rape, dacoity and 
others were investigated by the SHO himself. But today even the major 
offences are taken into charge by the inexperienced or incompetent Sub 
Inspectors. The investigation used to be as quickly as possible and despite 
no time limit being given in as today we find under Section 167 of Code 
of Criminal Procedure. The case was heard almost daily and there were no 
adjournments. There was no lapse of any kind in production of case 
properly records by way of evidence, unlike these days.104 

Nowadays what happens is that the witness is summoned and then due to 
adjournments they have to come to the court again and again. The witness 
is never examined in his first appearance. The reasons are many; the 
defense counsel may not be available being busy with some other case, or 
the prosecution officer may not be prepared with the case, or case 
property may not be brought from Police station. Advocate may not be 
present; an application might have been filed by the prosecution or 
defense regarding some purpose and so on. This situation continues until 
the witness is tried to be made in favour of accused by whatever means 
possible. 

Witnesses turning hostile has been a major problem being faced by the 
Criminal Justice System in India. The problem has gained prominence 
because of acquittals in high profile cases like the Best Bakery case, the 
Jessica Lal and others. 

Courts have to ensure that accused persons are punished and that the 
might or authority of the state are not used to shield itself or its men. It 
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should be ensured that they do not wield such powers, which under the 
Constitution have to be held only in trust for the public and society at 
large. If deficiency in investigation or prosecution is visible or can be 
perceived by lifting the veil trying to hide the realities or covering the 
obvious deficiencies, courts have to deal with it with an iron hand, 
appropriately within the framework of law. 

If the acquittal is unmerited and based on tainted evidence, tailored 
investigation, unprincipled prosecution and perfunctory trial and evidence 
of threatened witnesses, it is no acquittal in the eye of law and no sanctity 
or credibility can be attached and given to the so called findings. It seems 
to be nothing but a travesty of truth, fraud on the legal process and the 
resultant decisions of courts- coram non judis and non est.105 

Conviction of a guilty person develops devotion and sincerity among the 
public and this development leads to good governance. On the other side, 
Hostility of witnesses is a menace to the society. Witnesses who support 
the prosecution story during a criminal investigation do not like to turn up 
before a criminal court to dispose the true story. Even if they appear they 
do not intent to put up the true picture of the prosecution due to fear, 
relations and closeness. 

The present judicial system has taken the witnesses completely for granted 
and the country is facing problems regarding convictions of criminals due 
to unavailability of witnesses. 

4.1 What is Witness Protection 
The protection of witnesses to ensure evidence which has already been 
collected at the investigation stage, not allowed to be disturbed by witness 
resiling from their statements at a later stage. 

The role of the State should be to implement Witness Protection 
Programmes in favour of witnesses so that they should feel safe and 
secure both physically and mentally while deposing before the courts. 
Such protection also includes convenience and better facilities in the 
courts when they come to the courts to give their statements. A proper and 
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congenial atmosphere of the courts is necessary for a fair and impartial 
trial. 

Anonymity of witnesses forms part of the witness protection programmes 
where the identity of the witness is kept secret from the accused and in 
many cases separate trial or in camera proceedings takes place to keep the 
identities of witnesses a secret so as to remove chances of accused 
threatening them. Another aspect is the physical and mental vulnerability 
of the witnesses and to the taking care of his or her welfare in various 
respects which call for physical protection of the witness at all stages of 
criminal justice process till the conclusion of the case. By the introduction 
of the witness protection programmes.106 

4.2 Witness Protection in other Countries 
Various countries have laid down their own laws for Witness Protection 
under their special Acts and Statutes for giving adequate protection to 
them. Courts and Tribunals have tried to balance the rights of the accused 
for a fair trial (which includes right to an open public trial and right to 
cross examine the witness) on the one hand and the need to grant adequate 
witness protection or anonymity to witnesses. 

In United Kingdom, the power of the court to withhold the name of the 
witness in a criminal trial is treated as inherent in the court. Lord 
Diplock107 stated that since the purpose of the general rule is to serve the 
ends of justice, it may be necessary to depart from it where the nature or 
circumstances of the particular proceedings are such that the application 
of the general rule in its entirety would frustrate or render impracticable, 
the administration of justice.108 

It is a proper practice in criminal trials in UK where children give 
evidence about sexual abuse to allow a screen to be erected between the 
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witness and the defendant. If a defendant in person seeks to dominate, 
intimidate or humiliate the complainant, a screen can be erected109 

In the United Kingdom, the courts have laid down that the right to open 
justice and cross-examination of the prosecution witness is not absolute 
and that the witness anonymity or video- screened evidence could be 
ordered by the courts under its inherent powers. 

Australian Courts too have ruled in favour of the inherent powers of 
courts to grant ‘anonymity’ to witnesses. The New South Wales Court110 
granted anonymity order and issued the following directives namely: 

a) the witness is to be addressed and referred to in the court only by a 
pseudonym; 

b) any matter which is likely to lead to the identification of the witness is 
not to be reported by those in court; 

c) no photograph, film or video recording is to be taken of the witness in 
the court or within its precincts, and no drawings or other likenesses 
are to be made of the witness either in the court or within its precincts. 

The Supreme Court of Victoria (Australia)111 approved of non-disclosure 
of the names and addresses of informers and undercover police officers as 
well as the witnesses whose personal safety would be endangered by the 
disclosure of their identity112. This has been followed in a series of other 
cases as well. 

The courts in Australia have agreed that in cases where there is evidence 
of likelihood of danger or harm to the witnesses, or their families, the 
Court has inherent power to grant orders as to anonymity and this 
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procedure is not confined to serious cases of terrorism or police informers 
or extortion or police undercover agents. What is material is the proof of a 
reasonable likelihood of danger to the witness. Such a procedure for 
screening and anonymity is held to be consistent with the right if the 
accused for fair trial. Video taped evidence is also admissible. 

In Canada, the broad principle laid down by the Supreme Court is that 
anonymity may not be granted to the witnesses under inherent powers 
unless the Court considers that, on the facts, “innocence would be at 
stake”. Anonymity was a privilege granted under the common law unless 
there was material that it would jeopardize proof of innocence of the 
accused.113 

The courts in Canada does not provide inherent powers to the courts so 
that it should not in cases be misused so as to affect the rights of the 
accused in the cases so would jeopardize proof of innocence of the 
accused. 

The approach in South Africa however proceeds on a case by case basis in 
order to balance the conflict of interests with a view to ensure proper 
administration of justice. The Statute permitted in camera proceedings and 
adequate discretion to the Court. S.153 of the (South Africa) Criminal 
Procedure Code permits criminal proceedings to be held in camera to 
protect privacy of the witnesses. The South African courts have permitted 
the witness to give evidence behind close doors or to give witness 
anonymity. The courts prefer to prohibit the press from reporting on 
identity rather than exclude them from the court room.114 

The Witness Protection Programme in United States of America 
essentially entails: 

a) Providing physical protection against possible assassination to the 
witness, his immediate family and others closely associated with at 
pre-trial and post-trial stage; 
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b) Relocating a witness and his immediate family at state expense; 

c) Giving the witness a new identity, if need be, by making available 
suitable documents to him; 

d) Providing him with basic human requirements and enabling him to 
settle in life, inclusive of finding him a suitable job.115 

The Witness Security Reform Act, 1984 provides for relocation and other 
protection of a witness or a potential witness in an official proceeding 
concerning an organised criminal activity or other serious offence. 
Protection may also be provided to the immediate family of, or a person 
closely associated with, such witness or potential witness if the family or 
person may also be endangered on account of the participation of the 
witness in the judicial proceeding.116 

4.3   Categories of witnesses 
There are three categories of witnesses and the need for their protection 
differs according to the nature of witnesses and their relationship with the 
accused. Different protection shall be provided to witnesses depending 
upon the interaction between the witness and the accused and considering 
the risk factors involved with respect to each category. 

(i)  witnesses who are known to the accused; 

(ii) witnesses not known to the accused (e.g. as in a case of indiscriminate 
firing by the    accused); and 

(iii) witnesses whose identity is not known to the accused.117 

The witnesses who are known to the accused or those under category (i) 
requires protection from trauma and categories (ii) and (iii) require 
protection against disclosure of identity. 
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In category (i) above, as the victim is known to the accused, there is no 
need to protect the identity of the victim but still the victim may desire 
that his or her examination in the Court may be allowed to be given 
separately and not in the immediate presence of the accused because if he 
or she were to depose in the physical presence of the accused, there can be 
tremendous trauma and it may be difficult for the witness to depose 
without fear. 

But, in categories (ii) and (iii), victims and witnesses are not known to the 
accused and have a more serious problem. There is likelihood of danger to 
their lives or property or to the lives and properties of their close relatives. 
In such cases their identity should be kept secret at all stages of a criminal 
case, namely, investigation, inquiry and trial.118 

So the need for protection also differs from case to case depending upon 
the nature and type of witness in a criminal case. The interests of the 
witness have to be taken care of depending upon facts and circumstances 
of cases. The witness who is known to the accused or is personally related 
with the accused need not be given identity protection in such case but in 
turn should be given physical protection from the threats or intimidation 
of the accused and his life or property should be protected.  He may also 
be given provision for separate trial and not in immediate presence of the 
accused during cross- examination so that he may be able to depose freely 
without any fear in his mind. 

And the witnesses who are unknown or are not known to the accused are 
more prone to threats and manipulation by the accused and have danger to 
their own life, property and also towards their family members. They 
should be given identity protection as there is a need to protect their 
identities at all stages of trial and mostly the witnesses who are not known 
to the accused are vulnerable to a larger extent to get hostile and become 
the victims of the threats or other types of manipulation by the other 
parties. 
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4.4 Witness is to be protected at all stages 119 

4.4.1 At the stage of investigation 
Witness protection is necessary even at the stage of investigation. This can 
be provided by the prosecutor moving the Magistrate to a conduct a 
preliminary inquiry in his chambers or in camera. The Magistrate will 
have to consider the material relied upon by the prosecutor for 
substantiating the danger to the witness or his property or those of his 
relatives, and, if necessary, the Magistrate can examine the witness. The 
suspect is not entitled to be heard at this stage during investigation. If the 
Magistrate comes to the conclusion that there is likelihood of danger, the 
real identity will not be reflected in the court records but the witness will 
be described by a pseudonym or a letter from the alphabet. 

Where a police officer, before recording statements of witnesses under 
section 161 feels that witness identity has to be protected, he must have 
the liberty to apply before the magistrate concerned seeking permission to 
record the statement under a pseudonym subject to making the identity 
known only to the magistrate. There should be a preliminary inquiry in 
camera and at the stage of investigation, there is no need to hear the 
accused or giving him an opportunity. 

4.4.2 During inquiry and before recording evidence at the trial:120 
In the inquiry before the Magistrate or Court of Session (before the trial 
starts), on making an application by the prosecutor or the witness the 
Magistrate or Judge should pass a preliminary order granting anonymity 
and should be given a new identity during investigation. The Magistrate 
will consider the material produced by the prosecutor or the witness as to 
the danger to his life or property or that of his relatives, and will, if 
necessary, hear the witness. All this has to be in camera and the 
accused/his lawyer will not be present. 

If, during inquiry, the Magistrate or Judge grants identity protection by a 
preliminary order, it should be not only for the period during inquiry, trial, 
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but at the later stages of appeal or revision and even after the case has 
been finally concluded. The record of the proceedings shall not, however, 
contain the real identity of the witness or any facts from which identity 
can be discovered. 

4.4.3 Recording evidence during the trial in the Sessions Court121 
The next stage is the final stage of trial in the Sessions Court. The witness, 
if he had already been granted anonymity by the Magistrate or Judge, as 
stated above, he need not apply again for anonymity. 

In respect of the evidence during the trial, a two-way closed-circuit 
television or video link and two-way audio link is proposed and these will 
be installed connecting two rooms. 

So as explained above, witness protection is required at all stages of the 
trial in the Sessions Court. The Session Court should be given inherent 
powers to provide protection at all stages of the proceeding as the risk to 
the life and property of the accused subsists even after the witness have 
deposed before the courts. 

It does not mean that even if the threat perception persisted after the 
witness has already deposed before the court, such witness would not 
deserve police protection. It was held by the Supreme Court that even 
though the witness has deposed before the court as prosecution witness, 
protection should not be withdrawn by police if some threat subsists.122 

So far, as the identity protection at the trial is concerned, if indeed the 
witnesses have been given a pseudonym during the investigation or 
inquiry or before commencement of trial, there can be no difficulty in 
allowing the further proceedings at the trial to be held on the basis of the 
same pseudonym. After the trial, in appeals and even after the conviction 
or acquittal the said pseudonym will continue. Hence, the protection 
granted by the Magistrate or by the Session Court must last till the 
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completion of the trial in the Session Court and cannot be confined to a 
state just before the trial.123 

The Delhi High Court has noticed that there are no existing guidelines or 
instructions or law to give personal protection to witnesses who are going 
to depose during the trial. In that backdrop, it proceeded to issue 
guidelines, which would operate till proper guidelines were to be framed 
by the Government. It has taken the view that at least, in two categories of 
cases, namely organized crime and a crime punishable with the capital 
sentence or imprisonment for life witness protection is required.124 

The recent spate of acquittals in heinous crimes has made the Supreme 
Court for the first time acknowledge in its judgment the role of money and 
muscle power in the subversion of the course of justice and direct the 
police to provide protection to witnesses in such cases. The brow-beating 
of witnesses to make them hostile when it comes to deposing against 
influential accused made a Bench comprising Justices Arijit Pasayat and 
MK Sharma say: “It needs no emphasis that in a case of gruesome murder, 
police protection should be given to witnesses so that they can depose 
freely.”125 

The bench of Justice S. Ravindra Bhat and Justice G.P. Mittal said: "How 
will the case of the prosecution move?” in the much celebrated Jessica Lal 
case. 

The incidents of witnesses turning hostile and doctored evidence have 
become endemic now. Somebody fears for his life, someone gets tempted, 
and someone does not support the prosecution for obvious reasons. The 
court on Feb 18 resumed perjury proceedings against 19 witnesses in the 
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model's murder. There were 32 witnesses who turned hostile, out of which 
three died and 10 were discharged.126 

The witnesses turning hostile have become an expected routine in the 
courts during the trial. The influential people commit crimes and 
afterwards manipulate the statements or in some cases the witnesses 
themselves get so frustrated with the trials and run away from the trial and 
discharge them from their responsibility in the trial and free themselves 
from regularly going to courts. 

The Hon’ble Supreme Court127 in the contempt proceedings taken up 
against Zahira highlighted the importance and primacy of the quality of 
trial process. It has been observed that if the witness himself is 
incapacitated from acting as eyes and ears of justice, the trial gets 
putrefied and paralyzed. Following excerpt from the said decision will be 
appropriate in this context. 

“The incapacitation may be due to several factors like the witness being 
not in a position for reasons beyond control to speak the truth in the court 
or due to negligence or ignorance or some corrupt collusion. Time has 
become ripe to act on account of numerous experiences faced by the 
courts on account of frequent turning of witnesses as hostile, either due to 
threats, coercion, lures and monetary considerations at the instance of 
those in power, their henchmen and hirelings, political clouts and 
patronage and innumerable other corrupt practices ingeniously adopted 
to smother and stifle truth and realities coming out to surface rendering 
truth and justice to become ultimate casualties. Broader public and 
societal interests require that the victims of the crime who are not 
ordinarily parties to prosecution and the interests of State represented by 
their prosecuting agencies do not suffer even in slow process but 
irreversibly and irretrievably, which if allowed would undermine and 
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destroy public confidence in the administration of justice, which may 
ultimately pave way for anarchy, oppression and injustice resulting in 
complete breakdown and collapse of the edifice of rule of law, enshrined 
and jealously guarded and protected by the Constitution. There comes the 
need for protecting the witness. Time has come when serious and 
undiluted thoughts are to be bestowed for protecting witnesses so that 
ultimate truth is presented before the court and justice triumphs and that 
the trial is not reduced to a mockery.” 

The above extract from the judgment clearly expresses the need for a 
Witness Protection Programme to be introduced in India so as to provide 
adequate protection to the witnesses coming to depose before the courts. 
They have to experience a lot of hardships and problems while in fact they 
have come to assist the court proceedings in upholding the conviction of 
the accused and take steps in interests of justice. 

Provisions contained in POTA and TADA were the initial steps taken in 
the direction of witness protection. The special courts constituted under 
the respective enactments were authorized to avoid mentioning the names 
and addresses of the witnesses in the orders/ judgments. Further, they 
were authorized to issue directions for keeping the identity and address of 
the witnesses undisclosed. Any contravention of those provisions is made 
punishable under the respective enactments. However, in reality, it was 
found that those provisions were not adequate for rendering actual 
protection to the witnesses in sensitive cases. 

There is an amendment128 in Cr.P.C. which has introduced Section 
195A129 to the Penal Code, whereby threatening or inducing any person to 
give false evidence is made punishable. By virtue of the said amending 
Act, Section 195 of Cr.P.C. has also undergone changes. 

We are yet to perceive the effect and impact of these provisions. However, 
the said provisions are not a complete solution in itself in the matter of 
witness protection. 
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4.5 Police Initiatives. 
With the terrorist’s activities on the rise, police in our Metropolitan Cities 
have formulated four point plan to protect vital witnesses involved in 
sensational cases. State Governments are yet to react in the desired 
manner. The points are: 

i) Transferring the witnesses from his city of residence to another city. 

ii) Provide a job to the witness similar to one he is/was doing. 

iii) Giving of a new name, identification, ration card and pass port to the 
witness. 

iv) Government should undertake the responsibility of providing security 
cover to witnesses and their family.130 

"Witnesses turn hostile during trial and lack of proper application by 
concerned authorities are some reasons for the high rate of acquittals," 
Justice Sabharwal said, in his keynote address at the national seminar on 
Narcotic Drugs and Psychotropic Substances. 

Earlier, he had said it was not a new phenomenon. Complaining that the 
criminal justice delivery system was already under immense pressure and 
needed better support, the CJI said "Justice can be delivered only when 
there is total support by an effective and efficient investigation and 
administration. The situation needs remedial measures at once so that rule 
of law and effectiveness of the criminal justice delivery system are not 
only maintained but improved." 

"The rate of acquittals is a matter of great concern as it elucidates the gap 
between the investigation and the law," he said. Giving the example of 
Delhi, where there are six sessions courts dealing with cases under NDPS 
Act, the CJI said during August 2003 and 2005, 1938 charge sheets were 
filed, out of which 875 have been disposed of. Of these, 479 resulted in 
convictions while 391 cases ended in acquittals and in 12 cases, the 
accused were discharged. 
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"This itself shows that we need to take multi-dimentional steps to improve 
the quality of investigation as well as increase effectiveness of criminal 
justice delivery system," Justice Sabharwal said.131 

4.6 Initiatives by the Law Commission of India 
The Law Commission has taken up the subject suo motu on account of the 
observations of the Supreme Court in certain important cases and also 
because of immediate importance of the subject in our country. The 
situation in India with respect to witness protection is very grim and 
constricted in every sense of the term. It is important to note that there is 
no comprehensive policy that has been developed by the law-makers of 
this country to provide a comprehensive legal framework, irrespective of 
the pleas of various law committee reports asking the Parliament to do so. 

4.6.1   14th Report of Law Commission (1958): “Inadequate 
arrangements” for witnesses 
The 14th Report can be considered as the starting point. It highlighted the 
failure of conviction rates due to lack of protection of witnesses. 
However, the said Report was very limited in purpose as it dealt with only 
provision of facilities to the witness as a method for protecting them. The 
main feature with respect to witness protection under the said report can 
be analyzed as follows: 

a) Provision for Adequate Arrangements for the convenience of the 
witness within the court premises. 

b) Provision of Allowance enabling them to arrive for testimony promptly 
and thus avoiding delay. 

c) There was no mention for the provision of any physical protection for 
the witness within this report. 

The report referred to inadequate arrangements for witnesses in the 
courthouse, the scales of traveling allowance and daily batta (allowance) 
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paid for witnesses for attending the court in response to summons from 
the court. This aspect too is important if one has to keep in mind the 
enormous increase in the expense involved and the long hours of waiting 
in court with tension and attending numerous adjournments.132 

4.6.2  154th Report of the Law Commission (1996): Lack of facilities 
and wrath of accused referred 
In the 154th Report of the Commission (1996), the Commission while 
dealing with ‘Protection and Facilities to Witnesses’, referred to the 14th 
report of the Law Commission conceded that there was plenty of 
justification for the reluctance of witnesses to come forward to attend 
court promptly in obedience to the summons. It was stated that the plight 
of witnesses appearing on behalf of the state was pitiable not only because 
of lack of proper facilities and conveniences but also because witnesses 
have to incur the wrath of the accused , particularly that of hardened 
criminals, which can result in their lives falling into great perils. The Law 
Commission recommended inter alia as follows: 
“We recommend that the allowances payable to the witnesses for their 
attendance in courts should be fixed on a realistic basis and that payment 
should be effected through a simple procedure which would avoid delay 
and inconvenience… Adequate facilities should be provided in the court 
premises for their stay. The treatment afforded to them right from the 
stage of investigation upto the stage of conclusion of the trial should be in  
a fitting manner giving them due respect and removing all causes which 
contribute to any anguish on their part. Necessary confidence has to be 
created in the minds of the witnesses that they would be protected from 
the wrath of the accused in any eventuality. 

Listing of the cases should be done in such a way that the witnesses who 
are summoned are examined on the day they are summoned and 
adjournments should be avoided meticulously. The courts also should 
proceed with trial on day-to-day basis and the listing of the cases should 
be one those lines. The High Courts should issue necessary circulars to all 
the criminal courts giving guidelines for listing of cases.” 
                                                             
132 Government of India, 198th Law Commission Report, Consultation 
Paper on Witness Protection, 13th August 2004, p 249 



 
Witness Protection Regime - An Indian Perspective 

65 

The following points emerge from the above recommendations 
(a) Realistic allowance should be paid to witnesses for their attendance in 
Courts and there should be simplification of the procedure for such 
payment. 

(b) Adequate facilities should be provided to witnesses for their stay in the 
Court premises. Witnesses must be given due respect and it is also 
necessary that efforts are made to remove all reasonable causes for their 
anguish. 

(c) Witnesses should be protected from the wrath of the accused in any 
eventuality. 

(d) Witnesses should be examined on the day they are summoned and the 
examination should proceed on a day-to-day basis.133 

4.6.3 172th Report of the Law Commission (2000) 
The Law Commission submitted its 172nd Report on ‘Review of Rape 
Laws’. The Law Commission took the subject on a request made by the 
Supreme Court of India vide its order134 dated 9th August, 1999. 
The petitioner ‘Sakshi’, an organization, interested in the issues 
concerning women, filed this petition, seeking directions for amendment 
of the definition of the expression ‘sexual intercourse’, as contained in 
section 375 of the IPC. 
The Supreme Court requested the Law Commission ‘to examine the issues 
submitted by the petitioners and examine the feasibility of making 
recommendations for amendments of the Indian Penal Code or to deal 
with the same in any other manner so as to plug the loopholes’. 
The Law Commission discussed the issues raised by the petitioner with 
Petitioner NGO and other women organizations. The Commission also 
requested ‘Sakshi’ and other organizations to submit their written 
suggestions for amendment of procedural laws as well as the substantial 
law. 
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Accordingly, these women organizations submitted their suggestions for 
amendment of Cr.P.C. and the Evidence Act and also I.P.C. One of the 
views put forward by the organizations was that a minor complainant of 
sexual assault shall not have to give his/her oral evidence in the presence 
of the accused, as this will traumatic to the minor. It was suggested that 
appropriate changes in the law should be made for giving effect to this 
provision. 

It was further suggested that a minor’s testimony in a case of child sexual 
abuse should be recorded at the earliest possible opportunity in the 
presence of a judge and the child-support person, which may include a 
family friend, relative or social worker whom the minor trusts. 

For the purpose of proper implementation of the above suggestion, it was 
urged that the court should take steps to ensure that at least one of the 
following methods is adopted: 

(i) permitting use of a video-taped interview of the child’s statement by 
the judge in the presence of a child support person; 

(ii) allowing a child to testify via closed circuit television or from behind a 
screen to obtain a full and candid account of the acts complained of; 

(iii) the cross examination of the minor should only be carried out by the 
judge based on written questions submitted by the defence upon perusal of 
the testimony of the minor; 

(iv) whenever a child is required to give testimony, sufficient breaks shall 
be given as and when required by the child.135 

4.6.4  178th Report of the Law Commission (2001): preventing 
witnesses turning hostile 
In December, 2001, the Commission gave its 178th Report for amending 
various statutes, civil and criminal. That Report dealt with hostile 
witnesses and the precautions the Police should take at the stage of 
investigation to prevent prevarication by witnesses when they are 
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examined later at the trial. The Commission recommended three 
alternatives. They are as follows: 

“1. The insertion of sub-section (1A) in Section 164 of the Code of 
Criminal Procedure so that the statements of material witnesses are 
recorded in the presence of Magistrates. 

2. Introducing certain checks so that witnesses do not turn hostile, such as 
taking the signature of a witness on his police statement and sending it to 
an appropriate Magistrate and a senior police officer. 

3. In all serious offences, punishable with ten or more years of 
imprisonment, the statement of important witnesses should be recorded, at 
the earliest, by a Magistrate under Section 164 of the Code of Criminal 
Procedure, 1973”136 

For less serious offences, the second alternative (with some modifications) 
was found viable.” 

However, it is to be noted that the Law Commission, in the above Report, 
did not suggest any measures for the physical protection of witnesses from 
the ‘wrath of the accused’ nor deal with the question whether the identity 
of witnesses can be kept secret and if so, in what manner the Court could 
keep the identity secret and yet comply with the requirements of enabling 
the accused or his counsel to effectively cross examine the witness so that 
the fairness of the judicial procedure is not sacrificed.137 

Thus, the above analysis of the various recommendations of the Law 
Commission made from time to time, including the 178th Report shows 
that they do not address the issue of ‘protection’ and ‘anonymity’ of 
witnesses or to the procedure that has to be followed for balancing the 
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rights of the witness on the one hand and the rights of the accused to a fair 
trial. 

These were the various Law Commission Reports passes earlier by the 
Law Commission of India to deal with the problem of hostile witness and 
have laid down various guidelines and recommendations to be followed 
by the state’s machinery. There were many valuable suggestions but they 
have not been implemented properly by the state so as to deal with the 
present problem. 

If the state’s machinery fails to protect citizen’s life, liberties and property 
and the investigation is conducted in a manner to help the accused 
persons, it is but appropriate that the Supreme Court should step in to 
prevent undue miscarriage of justice that is perpetrated upon the victims 
and their family members.138 

It is high time that we woke up and acted for the protection of the citizens 
who appear before the courts to testify so as to render a helping hand in 
the dispensation of justice. Best Bakery Case, Jessica Lal murder case and 
many other like cases, if repeated, would shatter the strength and 
credibility of our criminal justice system. Every country is expected to 
make laws to meet the situations prevalent in that country. However, there 
is nothing wrong, rather it is wise, in imbibing the spirit shown by other 
countries in the matter of witness protection. No nation can afford to 
expose its righteous and morally elated citizens to the peril of being 
haunted or harassed by anti social elements, for the simple reason that 
they testified the truth in a court of law. Dearth of funds should never be 
an excuse. If our society fails to be alive to the reality, the plight of an 
honest witness will be catastrophic and calamitous.139 
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ROLE OF JUDICIARY WITNESS PROTECTION 
In India there is no general statute covering witness protection. The 
Supreme Court and also some of the High Courts have taken this initiative 
to curb this problem of hostile witnesses. 

The primary object of criminal procedure is to bring offenders to book and 
to ensure a fair trial to accused persons. Every criminal trial begins with 
the presumption of innocence in favour of the accused; and, in India, the 
provisions of the Code of Criminal Procedure, 1973 are so framed that a 
criminal trial should begin with and be throughout governed by this 
essential presumption. A fair trial has two objectives in view, i.e. first, it 
must be fair to the accused and secondly, it must also be fair to the 
prosecution or the victims. Thus, it is of utmost importance that in a 
criminal trial, witnesses should be able to give evidence without any 
inducement, allurement or threat either from the prosecution or the 
defence.140 

Free and fair trial is sine qua non of Article 21 of the Constitution. It is 
trite law that justice should not only be done but it should be seen to have 
been done. If the criminal trial is not free from bias, judicial fairness and 
the criminal justice system would be at stake, shaking the confidence of 
the public in the system.141 

Today the Indian Criminal Justice System is facing problems of low 
conviction rate. Due to unavailability of evidences and hostile witnesses, 
the courts are unable to properly function and to do complete justice in all 
cases so in many cases, the Supreme Court and some of the High courts 
have expressed their intentions and views to overcome this menace. 

If the State’s machinery fails to protect citizen’s life, liberties and property 
and the investigation is conducted in a manner to help the accused 
persons, it is but appropriate that the Supreme Court should step in to 
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prevent undue miscarriage of justice that is perpetrated upon the victims 
and their family members.142 

Criminal trials should not be reduced to be mock trials or shadow- boxing 
or fixed trials. Judicial criminal administration system must be kept clean 
and beyond the reach of whimsical political wills or agendas and properly 
insulated from discriminatory standards or yardsticks of the type 
prohibited by the mandate of the Constitution. A criminal trial is a judicial 
examination of issues in the case and its purpose is to arrive at a judgment 
on an issue as to a fact or relevant facts which may lead to the discovery 
of the fact issue and obtain proof of such facts at which the prosecution 
and the accused have arrived by their pleadings. Since the object is to 
mete out justice and to convict the guilty and protect the innocent, the trial 
should be a search for truth and not a bout over technicalities , and must 
be conducted under such rules as will protect the innocent, and punish the 
guilty.143 

If a criminal court is to be an effective instrument in dispensing justice, 
the Presiding Judge must cease to be a spectator and a mere recording 
machine, by becoming a participant in the trial evincing intelligence, 
active interest and eliciting all relevant materials necessary for reaching 
the correct conclusion. 

Courts administering justice cannot turn a blind eye to vexatious or 
oppressive conduct that has occurred in relation to the proceedings, even 
if a fair trial is still possible, except at the risk of undermining the fair 
name and standing of judges as impartial and independent adjudicators.144 

The Hon’ble Supreme Court through the above judgment have expressed 
its intention in detail as a guideline to all other courts of India to carry out 
the proceedings of the case in such a way which would not prejudice the 
rights of the innocent and ensure free and fair trial. 
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The decision of the Supreme Court in Maneka Gandhi’s Case145 
continues to have a profound impact on the administration of criminal 
justice in India. In terms of that case, the phrase “procedure established by 
law” in article 21 of the Constitution no longer means “any procedure” 
whatsoever as interpreted in earlier judgment of the Court but now means 
a “just, fair and reasonable” procedure. In a criminal trial, a fair trial 
alone can be beneficial both to the accused as well as society in as much 
as the right to a fair trial in a criminal prosecution is enshrined in Article 
21 of the Constitution of India. 

The principles of rule of law and due process are closely linked with 
human rights protection. Such rights can be protected effectively when a 
citizen has recourse to the courts of law. It has to be unmistakably 
understood that a trial which is primarily aimed at ascertaining the truth 
has to be fair to all concerned. 

There can be no analytical, all comprehensive or exhaustive definition of 
the concept of fair trial, and it may have to be determined in seemingly 
infinite variety of actual situations with the ultimate object in mind viz. 
whether something that was done or said either before or at the trial 
deprived the quality of fairness to a degree where a miscarriage of justice 
has resulted. It will not be correct to say that it is only the accused who 
must be fairly dealt with. Denial of a fair trial is as much injustice to the 
accused as is to the victim and the society. If the witnesses get threatened 
or are forced to give false evidence that also would not result in a fair trial. 
The failure to hear material witnesses is certainly denial of fair trial.146 

These judgments of the Supreme Court have laid down various rules or 
guidelines for protection of witnesses in various cases and have also 
suggested that appropriate statutory protections should be made to protect 
the rights of witnesses and victims on the one hand and the rights of the 
accused to a fair trial, on the other. 

The judgments of courts will be helpful in India to curb the menace of 
hostile witnesses as there is no separate statute on this subject, so these 
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judgments help in imparting justice in various instances where due to the 
witnesses turning hostile, the innocent’s rights are not prejudiced. Until 
appropriate legislation in this behalf, judgment of the courts becomes 
certainly helpful. 

We shall now deal with the views and initiatives of the courts in India 
expressing the need for regulation in this behalf and to overcome the 
problem of hostile witnesses and guidelines issued by the courts in this 
behalf: 

5.1 Gurbachan Singh’s Case147 (1952) 
In 1952, the challenge before the Supreme Court was to an order of 
externment passed against the appellant, a resident of Bombay, to the 
effect that he should shift to Amritsar, so that witnesses may depose freely 
against him in Bombay. The order was passed by the Commissioner of 
Police under section 27 of the Greater Bombay Police Act, 1902 (which is 
now replaced by the Bombay Police Act, 1951). The section permitted the 
Commissioner to direct any person to remove himself outside the state or 
to such place within the state and by such route and within such time as 
the Commissioner shall prescribe and not to enter the state or, as the case 
may be, the Greater Bombay, if it appears to the Commissioner: 

“(a) that the movements or acts of any person in Greater Bombay are 
causing or calculated to cause alarm, danger or harm to person or 
property, or that there are reasonable grounds for believing that such 
person is engaged or is about to be engaged in the commission of an 
offence involving force or violence, or an offence punishable under 
Chapters XII, XVI or XVII of the Indian Penal Code, or in the abetment of 
any such offence, and where in the opinion of the Commissioner, 
witnesses are not willing to come forward to give evidence in public 
against such person by reason of apprehension on their part as regards 
the safety of their person or property”. 

The Supreme Court held that the procedure in the act which denied 
permission to be present when the witness was cross-examined was not 
unreasonable. The law was an extraordinary one and was made only to 

                                                             
147 Gurbachan Singh vs. State of Bombay, AIR 1952 SC 221 



 
Witness Protection Regime - An Indian Perspective 

74 

deal with exceptional cases where witnesses, for fear of violence to their 
person or property, where unwilling to depose publicly against bad 
characters whose presence in certain areas might constitute a menace to 
the safety of the public residing there. This object would be wholly 
defeated if a right to confront or cross-examine these witnesses was given 
to the suspect. The power under section 27 was vested in a high dignitary 
and was justified. 148 

5.2 Talab Haji Hussain Case149: (cancellation of bail): (1958) 
The facts of the case were that the person was accused of having 
committed an offence which was bailable but the High Court, in exercise 
of its inherent power, allowed an application by the complainant for 
cancelling the bail on the ground that “it would not be safe to permit the 
appellant to be at large”. The Supreme Court confirmed the order of 
cancellation and observed that the primary purpose of the Code of 
Criminal Procedure was to ensure a fair trial to an accused person as well 
as to the prosecution. The Court observed: 

“It is therefore of the utmost importance that, in a criminal trial, witnesses 
should be able to give evidence without inducement or threat either from 
the prosecution or the defence…… the progress of a criminal trial must 
not be obstructed by the accused so as to lead to the acquittal of a really 
guilty offender…….. there can be no possible doubt that, if any conduct on 
the part of an accused person is likely to obstruct a fair trial, there is 
occasion for the exercise of the inherent power of the  High Court to 
secure that ends of justice….. and it is for the continuance of such a fair 
trial that the inherent powers of the High Courts, are sought to be invoked 
by the prosecution in cases where it is alleged that accused person, either 
by suborning or intimidating witnesses, or obstructing the smooth 
progress of a fair trial.” 
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As a fair trial is the main objective of the criminal procedure, any threat to 
the continuance of a fair trial must be immediately arrested and the 
smooth progress of a fair trial must be ensured. And this can be done, if 
necessary, by the inherent power. The classification of offences into 
bailable and non-bailable on which are based the different provisions as to 
grant of bail would not have any material bearing in dealing with the 
effect of the subsequent conduct of accused persons on the continuance of 
a fair trial itself. 150 

Therefore if, by his subsequent conduct, a person accused of a bailable 
offence forfeits his right to be released on bail, that forfeiture must be 
made effective by invoking the inherent power of the High Court. 

If an accused person who is released on bail jumps bail and attempts to 
run to a foreign country to escape the trial, that would be a case where the 
exercise of inherent power would be justified in order to compel the 
accused to subject to a fair trial and not to escape its consequences by 
taking advantage of the fact that he has been released on bail and 
absconding to foreign country. The cancellation of bail was justified on 
the basis of the conduct of the accused  subsequent to release on bail. 

If an accused person , by his conduct, puts the fair trial into jeopardy, it 
would be primary and paramount duty of the criminal courts to ensure that 
the risk to the fair trial is removed and criminal courts be allowed to 
proceed with the trial smoothly and without any interruption or 
obstruction and this would be equally true in cases of both bailable as well 
as non- bailable offences. 

5.3 Harpreet Kaur’s Case151 (Preventive detention) (1992) 
This case arose under the Maharashtra Prevention of Dangerous Activities 
of Slumlords, Bootleggers and Drug offenders Act (1981). An order of 
preventive detention was passed against the detenu for indulging in 
transportation of illicit liquor and keeping arms with him while 
transporting liquor. He was also creating fear psychosis. 
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Four witnesses, on condition of anonymity gave statements to the police 
and clearly stated that they would not depose against the detenu for fear of 
retaliation as the detenu had threatened to do away with anyone who 
would depose against him. 

The Supreme Court held that the activities of the detenu affected the even 
tempo of the society by creating a feeling of insecurity among those who 
were likely to depose against him as also the law enforcement agencies. 
The fear psychosis created by the detenu in the minds of the witnesses 
was aimed at letting the crime go unpunished which has the potential of 
the society, not merely some individual to suffer. These activities of the 
detenu, squarely fell within Sec 2(a) of the Act152, and it therefore , 
follows as a logical consequence that the activities of the detenu were not 
merely prejudicial to the maintenance of ‘law and order’ but were 
prejudicial to maintenance of  ‘public order’.153 

In the Present state of law, a criminal can be punished only when the 
prosecution is able to prove the case against an accused beyond a 
reasonable doubt. Where the prosecution is unable to lead evidence to 
prove its case, the case fails, though the failure does not imply that no 
crime had been committed. Where the prosecution case fails because 
witnesses are reluctant on account of fear of retaliation to come forward to 
depose against an accused, obviously the crime would go unpunished. In 
the ultimate analysis, it is the society which suffers. Respect for law has to 
be maintained in the interests of the society and discouragement of a 
criminal is one of the ways to maintain it. 

5.4 G.X. Francis vs.  Banka Bihau Singh154 
The Supreme Court was deciding a transfer petition filed under section 
527 of the Cr.P.C 1898 for the transfer of the criminal case from 
Jashpuranagar, in the state of Madhya Pradesh, to some other State, 
preferably New Delhi or Orissa. The Complainant in the case was a 
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member of the royal family of Jashpur, who used to reside at 
Jashpurnagar. In view of the unanimity of testimony from both sides about 
the nature of surcharged tension in Jashpurnagar, the Supreme Court 
ordered transfer of the case from Jashpurnagar to the State of Orissa, for 
fair trial. Vivian Bose J, speaking for the Court observed: 

“…….. But we do feel that good grounds for transfer from Jashpurnagar 
are made out because of the bitterness of local communal feeling and the 
tenseness of the atmosphere there. Public confidence in the fairness of a 
trial held in such an atmosphere would be seriously under minded, 
particularly among reasonable Christians all over India, not because the 
Judge was unfair is biased but because the machinery of justice is geared 
to work in the midst of such conditions. The calm detached atmosphere of 
a fair and impartial judicial trial would be wanting and even if justice 
were done it would not be ‘seen to be done’.155 

5.5 Maneka Sanjay Gandhi’s case (1979)156: 
Mrs. Maneka Gandhi, editor of a monthly and daughter-in-law of the 
former Prime Minister was prosecuted in Bombay for defamation by the 
daughter of a leading advocate and Member of Parliament. During the 
course of prosecution, a petition was made for a transfer of the case from 
Bombay to Delhi and a string of grounds such as substantial prejudice, 
non-availability of competent legal service and absence of congenial 
atmosphere for a fair and impartial trial had been set out. 

Transfer of a case can be made if there are local tensions. The Supreme 
Court stressed the need for a congenial atmosphere for fair and impartial 
trial. 

Justice Krishna lyer while defining the need for congenial atmosphere for 
a fair and impartial trial, observed: 

“The tendency of roughs and street roughs to violate the serenity of Court 
is obstructive of the course of justice and must surely be stamped out. 
Likewise the safety of the person of an accused or complainant as an 
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essential condition for participation in a trial and where that is put in 
peril by commotion, tumult, or threat on account of pathological 
conditions prevalent in a particular venue, the request for a transfer may 
not be dismissed summarily. It causes disquiet and concern to a Court of 
justice if a person seeing justice is unable to appear, present one’s case, 
bring only witnesses or adduce evidence. Indeed, it is the duty of the 
Court to assure propitious conditions which conduce to comparative 
tranquility at the trial. Turbulent conditions putting the accused’s life in 
danger or creating chaos inside the Court hall may jettison public justice. 
If this vice is peculiar to a particular place and is persistent the transfer of 
the case from that place may become necessary. Likewise, if there is 
general consternation or atmosphere of tension or raging masses of 
public in the entire region taking sides and polluting the climate, vitiating 
the necessary neutrality to hold a detached judicial trial, the situation may 
be said to have deteriorated to such an extent as to warrant transfer”157. 

Mob action may throw out of gear the wheels of the judicial process. 
Engineered fury may paralyse a party’s ability to present his case or 
participate in the trial. If the justice system grinds to a halt through 
physical manoeuvres or sound and fury of the senseless population, the 
rule of law runs aground. Even the most hated human anathema has a 
right to be heard without the rage of ruffiars or huff or toughs being turned 
against him to unnerve him as party or witness or advocate.158 

5.6 Kartar Singh’s case159: (1994) 
This is a landmark judgment and is a case nearest to the subject matter. 
The case was dealing with the provisions of Section 16(2) of the Terrorist 
and Disruptive Activities (Prevention) Act, 1987. Section 16(2) gives 
discretion to the Designated Court to keep the identity and address of any 
witness secret on the following three contingencies: 

(1) on an application made by a witness in any proceedings before it; or 
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(2) on an application made by the public prosecutor in relation to such 
witness; or 

(3) on its own motion;160 

If neither the witness nor the public prosecutor has made an application in 
that behalf nor the Court has taken any decision of its own, then the 
identity and address of the witnesses have to be furnished to the accused. 
The measures are to be taken by the Designated Court under any of the 
above contingencies so that a witness may not be subjected to any 
harassment for speaking against the accused. 

Section 16(3)161 refers to the measures that the Court without prejudice to 
its general power under section 16(2), may take. These include: 

(a) the holding of the proceedings at a place to be decided by the 
Designated Court; 

(b) the avoiding of the mentioning of the names and addresses of the 
witnesses in its orders or judgements or in any records of the cases 
accessible to public; 

(c) the issuing of any directions for securing that the identity and 
addresses of the witnesses are not disclosed; 

(d) directing, in the public interests , that all or any of the proceedings 
pending before such a Court, shall not be published in any manner. 
162 

The Supreme Court upheld the special provision envisaged in section 
16(2) and (3) stating as follows163 
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“Generally speaking, when the accused persons are of bad character, the 
witnesses are unwilling to come forward to depose against such persons 
fearing harassment at the hands of those accused. The persons who are put 
for trial under this Act are terrorists and disruptionists. Therefore, the 
witnesses will all the more be reluctant and unwilling to depose at the risk 
of their life. The Parliament, having regard to such extraordinary 
circumstances has thought it fit that the identity and addresses of the 
witnesses be not disclosed in any one of the above contingencies.” 

The final observation of the Supreme Court in Kartar Singh’s case is 
important: 

“Therefore, in order to ensure the purpose and object of the cross-
examination, we feel that, as suggested by the full bench of the Punjab 
and Haryana High Court in Bimla Kaur case164; the identity, names and 
addresses of the witnesses may be disclosed before the trial commences; 
but we would like to qualify it by observing that it should be subject to an 
exception that the Court for weighty reasons in its wisdom may decide not 
to disclose the identity and addresses of the witnesses especially if the 
potential witnesses whose life may be in danger”165 

5.7 Delhi Domestic Women’s Forum case166 
This was a public interest litigation invoking the benign provision of 
Article 32167 of the constitution of India, at the instance of the Petitioner 
Delhi Domestic Working Women’s forum to espouse the pathetic plight 
of four domestic servants who were subject to indecent sexual assault by 
seven army personnel. 

It is rather unfortunate that in recent times, there has been an increase in 
violence against women causing serious concern. Rape does indeed pose a 
series of problems for the criminal justice system. Rape is an experience 
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which shakes the real foundations of the lives of the victims. In addition to 
the trauma itself, victims have had to suffer further agony during legal 
proceedings. 

The complaints are handled roughly and are not given such attention as is 
warranted. The victims, more often than not, are humiliated by the police. 
The victims have found rape trials a traumatic experience. The experience 
of giving evidence in court has been a negative and destructive one. The 
victims often say, they considered the ordeal to be even worse than the 
rape itself. Undoubtedly, the court proceedings added to and prolonged 
the psychological stress they had to suffer as a result of the rape itself.168 

As compared to statutory provisions, the judicial pronouncements have 
gone far ahead in protecting the witnesses and more particularly the 
protection the victim’s witness as in the case of a rape. The Supreme 
Court, while indicating the broad parameters that can assist the victims of 
rape, emphasized that in all rape trials “anonymity” of the victims must be 
maintained as far as necessary so that the name is shielded from the media 
and public. The Court also observed that the victims invariably found the 
trial of an offence of rape a traumatic experience. 

The National Commission for Women is rightly engaged in the evaluation 
and suggestion of changes in various legislations pertaining to women. 
Yet steps are to be taken as regards framing of scheme for compensation 
and rehabilitation to ensure justice to victims of such crimes of violence. 

5.8 Swaran Singh’s case169: Plight of witnesses in criminal cases 
This case relates to offences under Section 302170 and Section 34171 of the 
Indian Penal Code. In the course of the trial more than 50 prosecution 
witnesses were given up having been won over and the case hinged on the 
statements of seven witnesses which led to conviction of Shamsher Singh 

                                                             
168 Ibid, para 13 
169 Swaran Singh Vs. State of Punjab ;AIR 2000 SC 2017 
170 Section 302, IPC: Murder 
171 Section 34, IPC: acts done with common intention 



 
Witness Protection Regime - An Indian Perspective 

82 

and Jagjit Singh by the trial court which was upheld by the High Court 
and then affirmed by the Supreme Court. 

The question that arose for consideration is as to why over 50 witnesses 
should have been given up. It only shows that the criminal justice system 
is in doldrums. There has to be honest investigation uninfluenced by any 
political or other pressure. 

The expenses payable to witnesses provided in section 312172 of the Code 
of Criminal Procedure, 1973 also came up for discussion in the present 
case. 

Justice Wadhwa expressed his viewpoints as follows: 

“A criminal case is built on the edifice of evidence, evidence that is 
admissible in law.For that witnesses are required, whether it is direct 
evidence or circumstantial evidence. Here are the witnesses who are a 
harassed lot. A witness in a criminal trial may come from a far-off place 
to find the case adjourned. He has to come to the Court many times and at 
what cost to his own-self and his family is not difficult to fathom.”173 

It has become more or less a fashion to have a criminal case adjourned 
again and again till the witness tires and he gives up. It is the game of 
unscrupulous lawyers to get adjournments for one excuse or the other till a 
witness is won over or is tired.  Not only that a witness is threatened; he is 
maimed; he is done away with; or even bribed. 

Then appropriate diet money for a witness is a far cry. Here again the 
process of harassment starts and he decides not to get the diet money at 
all. High courts have to be vigilant in these matters and such should be 
paid immediately to the witness and he should not be left to be harassed 
by the subordinate staff. 

Time has come that all the courts should be linked to the High Court with 
a computer and a proper check is made on the adjournments and recording 

                                                             
172 Section 312,Cr.PC: Expenses paid to complainant and witnesses 
attending court for inquiry, trial or other purposes by the Government 
173 Swaran Singh Vs. State of Punjab ;AIR 2000 SC 2017, para 13 
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of evidence. The Bar Council of India and the State Bar Councils must 
play their part and lend their support to put the criminal system back on 
track. 

Perjury has also become a way of life in the law courts. A trial judge 
knows that the witness is telling a lie and is going back on his previous 
statement, yet he does not wish to file a complaint against or even punish 
him. He is required to sign the complaint himself which deters him from 
filing the complaint against him. The careless attitude of the judges can 
result in gross miscarriage of justice. 

5.9 Shambhu Nath Singh’s case174: criminal trial on day to day basis 
The Respondents were facing charges under Section 302175 and 307176 
read with Section 

149177 of IPC. The prosecution cited three persons including PW1 as eye 
witnesses. After the examination of the same, he could not be cross- 
examined as trial court granted adjournments at long intervals on mere 
asking for it on behalf of the accused even though the PW remained in 
court and as a result the accused persons were acquitted by trial court for 
want of evidence as the trial court had closed the prosecution evidence. 
The state moved the High Court seeking leave to appeal but the same was 
refused. 

Allowing the State’s Appeal, the Supreme Court held that if the Sessions 
Judge had succumbed to the collusive tactics of the parties in serious 
offences like murder by acquitting the accused on the ground of want of 
evidence in spite of witnesses being present on a large number of dates, 
the public confidence in the efficacy of the administration of criminal 
justice would be further drained considerably. 178 

                                                             
174 State of U.P vs. Shambhu Nath Singh; 2001 (4) SCC 667 
175 Section 302, IPC: Murder 
176 Section 307, IPC: Attempt to murder 
177 Section 149,IPC: Unlawful assembly 
178 Government of India, 198th Law Commission Report, p 271 
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The court held that Section 309179 of the Code of Criminal Procedure, 
1973 requires that when the witnesses are in court, the criminal trial must 
proceed from day to day and should not be adjourned unless ‘special’ 
reasons are recorded by the Court. In the case, after several adjournments, 
PW1 was not examined even when present. The Supreme Court observed: 

“If any Court finds that day to day examination of witnesses mandated by 
the legislature cannot be complied with due to the non-cooperation of the 
accused or his counsel, the Court can adopt any of the measures indicated 
in the subsection, i.e. remanding the accused to custody or imposing costs 
on the party who wants such adjournments. Another option is, when the 
accused is absent and the witness is present to be examined, the Court can 
cancel his bail, if he is on bail,”180 

5.10 NHRC VS. State Of Gujarat181 (Best Bakery Case) 
Need for law on witness protection: 

We now come to the Best Bakery case from Gujarat which came up to the 
Supreme Court. It is public interest litigation, where a series of orders 
were passed by the Supreme Court. 

Between 8.30 P.M. of 1-3-2002 and 11.00 A.M. of 2-3-2002, a business 
concern known as Best Bakery at Vadodara was burnt down by an unruly 
mob of a large number of people. In the ghastly incident 14 persons died. 
The attacks were stated to be a part of retaliatory action to avenge the 
killing of 56 persons burnt to death in the Sabarmati Express near Godhra 
in Gujarat. Zahira was the main eyewitness who lost her family members, 
including helpless women an innocent children in the gruesome incident. 

During trial the purported eyewitnesses resiled from the statements made 
during investigation. Faulty and biased investigation as well as 
perfunctory trial were said to have marred the sanctity of the entire 

                                                             
179 Section 309, Cr.P.C.:power to postpone or adjourn proceedings 
180State of U.P vs. Shambhu Nath Singh; 2001 (4) SCC 667, para 14 
181 W.P. Crl.No. 109/2003 
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exercise undertaken to bring the culprits to book. By judgment dated 27-6-
2003, the trial court directed acquittal of the accused persons.182 

The National Human Rights Commission (NHRC) filed a public interests 
case seeking retrial on the ground that the witnesses were pressurized by 
the accused to go back on their earlier statements and the trial was totally 
vitiated. In its order dated 8.8.2003, the Supreme Court observed: 

“A right to a reasonable and fair trial is protected under articles 14 and 
21 of the Constitution of India, Article 14 of the international covenant on 
civil and political rights, to which India is a signatory, as well as article 6 
of the European Convention for Protection of Human Rights and 
Fundamental Freedoms. On perusal of the allegations in the special leave 
petition and number of criminal cases coming to this Court, we are prima 
facie of the opinion that criminal justice delivery system is not in sound 
health. The concept of a reasonable and fair trial would suppose justice to 
the accused as also to the victims. From the allegations made in the 
special leave petition together with other materials annexed thereto as 
also from our experience, it appears that there are many faults in the 
criminal justice delivery system because of apathy on the part of the 
police officers to record proper report, their general conduct towards the 
victims, faulty investigation, failure to take recourse to scientific 
investigation etc.”183 

Then, on the question of Protection to Witnesses the Supreme Court 
referred to the absence of a statute on the subject, as follows: 

“No law has yet been enacted, not even a scheme has been framed by the 
Union of India or by the statement of government for giving protection to 
the witnesses. For successful prosecution of the criminal cases, protection 
to witnesses is necessary as the criminals have often access to the police 
and the influential people. We may also place on record that the 
conviction rate in the country has gone down to 39.6% and the trials in 
most of the sensational cases do not start till the witnesses are won over. 
In this view of the matter, we are of opinion that this petition (by NHRC) 
                                                             
182 (2004) 4 SCC 158 
183 Ibid, para 8 
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by treated to be one under article 32 of the Constitution of India as public 
interests litigations.”184 

If the state’s machinery fails to protect the citizen’s life, liberties and 
property and the investigation is conducted in a manner to help the 
accused persons, it is but appropriate that the Supreme Court should step 
in to prevent undue miscarriage of justice that is perpetrated upon the 
victims and their family members. If the acquittal is unmerited and based 
on tainted evidence, tailored investigation, unprincipled prosecution and 
perfunctory trial and evidence of threatened witnesses, it is no acquittal in 
the eye of law and no sanctity or credibility can be attached and given to 
the so called findings. It seems to be nothing but a travesty of truth, fraud 
on the legal process and the resultant decisions of courts- coram non judis 
and non est. There is, therefore, every justification to call for interference 
in these appeals.185 

By a subsequent order passed on 12th July, 2004, the Supreme Court 
issued directions to all states and Union Territories to give suggestions for 
formulation of appropriate guidelines in the matter. 

5.11 Neelam Katara’s case186 : Guidelines for witness protection 
issued. 
In this case there were guidelines suggested by the Delhi High Court on 
14.10.2003, as applicable to cases where an accused is punishable with 
death or life imprisonment. The significance of the guidelines is that they 
are not confined to cases of rape, or sexual offences or terrorism or 
organized crime. Such guidelines issued by the court holds good for 
various offences as compared to the earlier judgments. 

 
 
 

                                                             
184 Government of India, 198th Law Commission Report, p 273 
185 Zahira Habibullah Sheikh and another vs. State of Gujarat, (2004) 4 
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The Court suggested the following scheme 
(1) Definitions 

(a)    ‘Witness’ means a person whose statement has been recorded by the 
investigating Officer under section 161 of the Code of Criminal 
Procedure pertaining to a crime punishable with death or life 
imprisonment. 

(b) ‘Accused’ means a person charged with or suspected with the 
commission of accused crime punishable with death or life 
imprisonment. 

(c)  ‘Competent Authority’ means the secretary, Delhi Legal Services 
Authority. 

(d) Admission to protection: The Competent Authority, on receipt of a 
request front a witness shall determine whether the witness requires 
police protection, to what extent and for what during. 

(2) Factors to be considered in determining whether or not a witness 
should be provided police protection, the Competent Authority shall take 
into account the following factors: 

(i) The nature of the risk to the security of the witness which may 
emanate from the accused or his associates. 

(ii) The nature of the investigation in the criminal case. 

(iii) The importance of the witness in the matter and the value of the 
information or evidence given or agreed to be given by the witness. 

(iv) The cost of providing police protection to the witness. 

(3) Obligation of the police: 

(i) While recording statement of the witness under section 161 of the 
Code of Criminal Procedure, it will be the duty of the Investigating 
Officer to make the witness aware of the ‘Witness Protection 
Guidelines’ and also the fact that in case of any threat, he can 
approach the Competent Authority. Thus, the Investigating Officer 
will inform in writing duly acknowledged by the witness. 
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(ii) It shall be the duty of the Commissioner of Police to provide security 
to a witness in respect of whom an order has been passed by the 
Competent Authority directing police protection.”187 

The above guidelines laid down by the Delhi High Court are the first of its 
kind in the country and have to be commended. But, they deal only with 
one aspect of the matter, namely, Protection of the witnesses. They do 
however not deal with the manner in which a Witness’s Identity can be 
kept confidential either before or during trial nor to the safeguards which 
have to be provided to ensure that the accused’s right a fair trial is not 
jeopardized. 

5.12 Bimal Kaur Khalsa’s case188: Protection of witnesses from media: 
(1988) 
We shall next refer to the full bench judgment of the High Court of Punjab 
& Haryana in the present case. In this case, it was observed that neither 
the court nor the government can ensure the ‘total safety’ of a prosecution 
witness. A witness deposing in a criminal case does so with a sense of 
public duty’ The Court can however take steps to stop the dissemination 
of information regarding the identity and address of the witness ensuring 
that the name, address and identity of the witness are not given publicly in 
the media. 

Even this judgement does not deal with all the aspects relating to witness 
protection.189 

5.13 Sakshi Case190 (2004) 
The Supreme Court referred to the argument of the petitioner that in case 
of child sexual abuse, there should be special provisions in the law to the 
following effect:- 
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189Government of India, 198th Law Commission Report, p 276 
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(i) permitting use of videotaped interview of the child’s statement by the 
Judge (in the presence of a child support person). 

(ii) Allowing a child to testify via closed circuit television or from 
behind a screen to obtain a full and candid account of the acts 
complained of. 

(iii) that the cross-examination of a minor should only be carried  out by 
the Judge based on written questions submitted by the defence upon 
perusal of the testimony of the minor. 

(iv) that whenever a child is required to give testimony, sufficient breaks 
should be given as a when required by the child.191 

During the pendency of the case in Sakshi, the Supreme Court requested 
the Law Commission of examine the question as to the expansion of the 
definition of rape. The Commission gave its 172nd Report192 dealing with 
various aspects of the problem. 

The Supreme Court in Sakshi, after receipt of the report of the Law 
Commission, did not accept the above said arguments of the petitioner in 
view of section 273 of the Code of Criminal Procedure as, in its opinion, 
the principle of the said section of examining witnesses in the presence of 
the accused, is founded on natural justice and cannot be done away with in 
trials and inquiries concerning sexual offences. The Supreme Court 
however pointed out that the Law Commission had observed that in an 
appropriate case, it may be open to the prosecution to request the Court to 
provide a screen in such a manner that the victim does not see the accused 
and at the same time provide an opportunity to the accused to listen to the 
testimony of the victim and the Court could give appropriate instructions 
to his counsel for an effective cross-examination. 193 
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192Government of India, 172th Law Commission Report 
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The Supreme Court observed as follows 
“The whole inquiry before a Court being to elicit the truth, it is absolutely 
necessary that the victim or the witnesses are able to depose about the 
entire incident in a free atmosphere without any embarrassment. Section 
273194 Cr.P.C merely requires the evidence to be taken in the presence of 
the accused. The section, however, does not say that the evidence should 
be recorded in such a manner that the accused have full view of the victim 
or the witnesses. Recording of evidence by way of video conferencing vis-
à-vis Section 272195 Cr.P.C has been held to be permissible in a recent 
decision of this Court in State of Maharashtra Vs. Dr. Praful B. Desai196. 
There is a major difference between substantive provisions defining 
crimes and providing punishment for the same procedural enactment 
laying down the procedure of trial of such offences. Rules of procedure 
are hand maiden of justice and are meant to advance and not to obstruct 
the cause of justice. It is therefore, permissible for the Court to expand or 
enlarge the meaning of such provisions in order to elicit the truth and do 
justice with the parties.”197 

“The mere sight of the accused may induce an element of extreme fear in 
the mind of the victim or the witnesses or can put them in a state of shock. 
In such a situation he or she may not be able to give full details of the 
incident which may result in miscarriage of justice. Therefore, a screen or 
some such arrangement can be made where the victim or witnesses do not 
have to undergo the trauma of seeing the body or the face of the accused. 
Often the questions put in cross-examination are purposely designed to 
embarrass or confuse the victims of rape and child abuse. The object is 
that out of the feeling of shame or embarrassment, the victim may not 
speak out or give details of certain acts committed by the accused. It will, 
therefore, be better if the questions to be put by the accused in cross-
examination are given in writing to the Presiding Officer of the Court, 
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who may put the same to the victim or witnesses in a language which is 
not embarrassing. There can hardly be any objection to the other 
suggestion given by the petitioner that whenever a child or victim of rape 
is required to give testimony, sufficient breaks should be given as and 
when required. The provisions of subsection (2) of the section 327198 
Cr.P.C should also apply in inquiry or trial of offences under section 
354199 and 377200 IPC.”201 

Finally, the Court in Sakshi added that cases of child abuse and rape are 
increasing with alarming speed appropriate legislation in this regard is, 
therefore urgently required. They observed: 

1“We hope and trust that the Parliament will give serious attention to the 
points highlighted by the petitioner and make appropriate suggestions 
with all the promptness which it deserves.” 

5.14 Jessica Lal case 202 
On the intervening night of 29th and 30th April, 1999, a party was going 
on at Tamarind Court Cafe, Qutub Colonnade, Mehrauli, New Delhi in 
which drinks were being served on payment basis. According to the 
prosecution, accused Manu Sharma, Vikas Yadav, Amardeep Singh Gill, 
Alok Khanna and Amit Jhingan (hereinafter referred to as A-1 to A-5 
respectively) also reached this Cafe at about 11.30 p.m. At about 2.00 
a.m., A-1 asked a waiter to give him two drinks and on his refusal, he 
asked Malini Ramani, daughter of the owner of the Cafe to get him a 
drink, but she also declined. On his insistence, she remarked that he could 
not have a sip of drink even if he paid Rs.1,000/- on which A-1 remarked 
that he could pay Rs.1,000/- for a sip of her. It is alleged that thereafter A-
                                                             
198Section 327(2),Cr.PC: Special provision for in-camera proceedings for 
rape trials and offences under S.376,S.376-A,S.376-B,S.376-C,S.376-D of 
IPC 
199Section 354,IPC:Outraging the modesty of woman 
200Section 377,IPC:Unnatural offences 
201Ibid, para 32 
202State vs Siddarth Vashisth And Others, 2001 CriLJ 2404 
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1 asked Jessica Lal, deceased, to give him two drinks, but she also refused 
upon which A-1 took out a pistol from his pocket and fired one shot 
towards the roof and the second shot towards the deceased, which hit near 
her left eye. She fell down and later succumbed to her injury. 203 

The case appeared to be an open and shut case in the beginning but the 
destiny has something else regarding this case. There were about 32 
witnesses, all of them turned hostile due to some reason or the other. One 
big reason was also that the main accused Manu Sharma was the son of a 
minister in the Narasimha Rao Government and also Vikas Yadav was the 
son of Rajya Sabha member D P Yadav. Two of the main accused were 
big influential parties which caused such hostility. 

Earlier the accused were let free since there were no sufficient evidence 
against them but later on the State filed revision petitions204 challenging 
the order passed by the Additional Sessions Judge which discharged the 
accused. On December 20, 2006, Manu Sharma was found guilty and was 
convicted for life imprisonment and the other accused Vikas Yadav and 
Amardeep Singh Gill were awarded four years of imprisonment for 
destroying evidence. 

The media played an important role in revival of the case and after much 
struggle, case was revived and the accused were convicted on proving that 
all the witnesses have turned hostile especially Shyan Munshi, who was a 
close friend of Jessica deposed falsely before the court that he did not 
understood Hindi language. But the media proved him wrong and now 
perjury proceedings are going on against him. 

This case was much celebrated one, even there was a film205 made on this 
subject which showed everything about this case and the role played by 
media in punishing the offenders and also proving the hostile witnesses 
wrong. 

                                                             
203“Facts of State vs Siddarth Vashisth And Others on 13th March 2000” 
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5.15 Durgaram Ramrao Chaudhary case206 

This was a petition under Section 226 of the Constitution of India, where 
direction is sought against respondents to provide necessary and requisite 
armed police protection to the Petitioner and his family members so as to 
ensure that the life and limbs of the petitioner and of his family members 
are protected from the impending danger. The Petitioner was named as 
one of the witnesses in the criminal case registered against four gangsters 
who were arrested with foreign made revolver, pistol and catridges, some 
time on 30th March 2008. Since he was one of the important witness in 
connection with the said criminal case, he was granted police protection 
on account of perceived threat to his life from Bunty Pandey gang.207 

Eventually in March 2010 the petitioner deposed during the trial in 
connection with the criminal case registered by A.T.S., Mumbai. As 
aforesaid, the police protection came to be abruptly withdrawn on 3rd 
August, 2010. 

According to the Petitioner the said criminal trial was pending and the 
threat perception was still subsisting, for which reason it was obligatory 
on the part of respondents to continue police protection. This was the 
principle grievance made in this petition. 

The counsel for the Petitioner relied upon and placed emphasis on the 
apex court decision208 to contend that even though the Petitioner may have 
already deposed before the trial court as prosecution witness, that ought 
not to be made the basis to discontinue the police protection extended to 
him. 

This is the latest case on the subject where police protection was abruptly 
withdrawn where there appeared to be circumstances prevailing which 
required protection as against the threats from a gang group. The 
protection should extend even after the witness has deposed before the 
court and extend till the threat lasts. 
                                                             
206 I (2011) CCR 253 (DB) 
207 Ibid, para 2 
208 National Human Rights Commission v. State of Gujarat; (2008) 16 
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This chapter dealt with the role played by the Judiciary in laying down 
guidelines or suggestions with regard to the present problem. In some 
cases various guidelines were also issued by the courts for laying down 
provisions regarding witness protection in India. The judiciary could play 
a limited role in this regard and until a concrete and separate provision 
regarding witness protection is introduced in India, such cases would 
repeat in future and India is not ready to see such heartbreaking cases 
again in future. 
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CONCLUSION AND SUGGESTIONS 
The principal object of Criminal law is to protect society by punishing the 
offenders. However, justice and fair play require that no one be punished 
without a fair trial. In the administration of justice it is of prime 
importance that justice should not only be done but must also appear to 
have been done. Further, it is one of the cardinal principles of Criminal 
law that everyone is presumed to be innocent until his guilt is proved 
beyond reasonable doubt in a trial before an impartial and competent 
court. 

Therefore it becomes absolutely necessary that every person accused of 
crime is brought before the court for trial and that all the evidence 
appearing against him is made available to the court for deciding as to his 
guilt or innocence.209 

6.1 CONCLUSION 
The Researcher in the previous chapters dealt with the position of law 
with regard to Witness Protection present in our country. The various 
provisions present under the Indian Statutes have been considered along 
with the case laws in this regard. After analyzing the provisions of law 
and the other material in hand, the researcher have come to the conclusion 
that there should be an enactment, specially dedicated for protection of 
witnesses at all stages of trial. Such enactment should exclusively deal 
with protection of witnesses and for the preservation of the statements 
given by them at all stages of trial. The trial courts have not been given 
any inherent powers to order for protection of witnesses, only the High 
Courts have been given inherent powers210. 

In our country, the Court of Magistrates and Court of Sessions cannot pass 
protection orders for the protection of witnesses. Therefore legislation is 
necessary to confer powers on these courts to pass such orders. The 
researcher has found out in his research that there are no specific 
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guidelines present for witness protection in India, for which the Delhi 
High Court211 too have also expressed the need to issue guidelines by the 
legislature for protection of the witnesses deposing before the courts. 

The researcher has found that however the Law Commission of India212 
have recommended introduction of new law regarding ‘Witness Identity 
Protection and Witness Protection Programme’. The former is required 
during the trial while the latter applies to physical protection of witness 
outside court. The Law Commission has also recommended a draft 
enactment213 under its report which would probably tackle the problem of 
hostile witness to a large extent. 

However it has been found out by the researcher that the abovementioned 
recommendations have not yet been considered completely by the 
parliament which finally leaves the present position to be a problem till 
date. 

The researcher found it apparent from the case laws mentioned in the 
previous chapters, the gravity of the present problem where the witnesses 
in almost all cases have turned hostile or refused to depose due to various 
reasons and justice in such cases appears to be a dream. 

People have started taking law in their hands and have taken it for granted. 
They have identified and understood the lacunae in the law and have 
started considering the trial a game, where they can play till the time using 
their resources and intimidating the witnesses not to depose before the 
court or depose wrongly. Such influential people gather more confidence 
in doing illegal acts and get away easily from prosecution after causing 
threats in the minds of witnesses. 

The researcher has found out that there are numerous cases pending 
before the Hon’ble Supreme Court as well as the High Courts regarding 
the present topic. In the absence of a general statute covering witness 
                                                             
211 Ms. Neelam Katara vs. Union of India, Crl. W No. 247 of 2002 
212 Government of India, 198th Report of Law Commission of India, 
August 2006 
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protection, the Supreme Court have although taken initiatives as well as 
some of the High Courts. 

The Best Bakery case 214is a glaring example of the misuse of the 
provisions of law. A business concern known as ‘Best Bakery’ was burnt 
down by an unruly mob of a large number of people where 14 people 
died. Zahira, the appellant in the present case was the main eye witness 
lost her family members and during the trial she resiled from her 
statements made during investigation. This caused the acquittal of the 
accused persons by the court. She was a victim of the threats of powerful 
politicians for not deposing against the accused persons which she told to 
the National Human Rights Commission. Later on the case was 
transferred from Gujarat to Mumbai due to the efforts of NHRC, so a hope 
was there showing a probability of justice to the victims. But 
unfortunately she was again targeted and became hostile all over again 
and was made liable for perjury215 and also liable for contempt of court216. 

So in this case the main loser was Zahira herself as firstly she lost her 
parents in the incident and then she had to change statements again and 
again due to the fear psychosis created by the threats in her mind by 
influential politicians, and lastly she is being prosecuted for perjury for 
deposing falsely before court. Judge Abhay Thipsay, who retried the 
present case after it was transferred to Mumbai, on the Supreme Court’s 
directive so that it would get a fair trial, ordered the perjury hearings to 
begin against Zahira.217 

                                                             
214 Zahira Habibulla Sheikh and another vs. State of Gujarat, (2004) 4 
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Such cases have shown that the justice dispensation system have crumbled 
down which needs to be given consideration. Even if Zahira wanted to 
depose truly before the courts, the hostile atmosphere did not allow her to 
do so. 

This raises a question in the mind of the researcher that how will our 
country protect the witnesses who really want to submit nothing but the 
truth before the court of law? 

Does our country protect such persons who probably wants to speak truth 
without any fear before the courts? 

The answer to the present question is unfortunately in the negative as 
India does not have any witness protection programme which provide 
security to the witnesses. Our country does not have any protection to 
people who generally want to speak the truth in such hostile environment. 

Also in the much celebrated Jessica Lal case218, out of the 31 witnesses 
turning hostile, three of them were friends of Jessica who was a model 
working as a celebrity barmaid, who was shot dead at point blank range 
after refusing to serve a drink to two young men in a crowded South Delhi 
restaurant. The man accused of killing her, Manu Sharma, son of a former 
Union Minister fled away from the scene and absconds for an entire week 
before surrendering to Delhi Police. The Sessions Court acquitted all nine 
accused on the ground of insufficient evidence which has proved to be 
gross miscarriage of justice when the judiciary became incapable of doing 
justice because of witnesses turning hostile. 

However there was no proof to show that her friend were threatened by 
the accused or his relatives, it could also be possible that they got 
frustrated by the trial that dragged on for seven long years and they had to 
appear in court as and when required. The present case also dealt with 
such protracted trials and it suggested that it is also about making it less 
troublesome and inconvenient for them so that justice would also appear 
to have been done. 
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“The edifice of administration of justice is based upon witnesses coming 
forward and   deposing without fear or favour, without intimidation or 
allurement in Courts of law. If witnesses are deposing under fear or 
intimidation or for favour or allurement, the foundation of administration 
of justice not only gets weakened, but in cases it may even get 
obliterated”219 So our criminal justice system may be such that which 
protects the witnesses from such intimidation or any such fear. 

The above mentioned Jessica Lal case is a typical case in which the 
Police, the Prosecution, the Witnesses and the Trial Court made a 
mockery of the criminal justice system. It was only because of the 
constant efforts and struggle by the media against such misuse of law that 
High Court took cognizance of the case and also perjury proceedings were 
resumed against the hostile witnesses especially Jessica’s close friend 
Shyan Munshi220 and others which resiled from their statements given 
earlier before the police. 

It is being increasingly felt that the legal system in India is biased against 
the weak, the poor and the helpless.  It is the rich and those having the 
muscle power who take advantage of the legal system by either delaying 
the entire process of police investigation and trial in the Courts or buying 
justice in their favour. 

The Vohra Committee Report221 had critically talked about the growing 
nexus of politicians, bureaucrats and the criminals. It stated that 
criminalisation had struck at the very foundation of the Indian polity and 
there was an urgent need to deal with this matter in a surgical manner to 
prevent the morass from spreading further. It is common knowledge today 
that the prosecution is getting weaker by the day and the power of money, 
muscle and networking is proving difficult to handle. The percentage of 
cases ending in acquittal is on the rise. The legal process takes a lot of 
                                                             
219 Mrs. Neelam Katara Vs UOI & Others, Crl W No. 247/2002, order dt 
14 Oct, 2003. 
220 Garg, Abhinav “HC resumes perjury proceedings against 19 hostile 
witnesses”, The Times of India 19th Feb 2011.  
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time and the common person feels harassed while trying to help the 
system. These are some of the many disincentives for people to come 
forward and perform the important public duty of assisting the Courts in 
deciding on the guilt or otherwise of the accused during trial of  cases in 
the Courts.222 

In almost all cases where the witnesses have turned hostile, there is huge 
involvement of money power or in other cases, presence of influential 
people concerned with the accused who have tried to buy justice in their 
favour. Such influential people or rich strata of our society has taken law 
in their hands. 

The researcher feels that on considering the situation prevalent in India, it 
is though really easy for the people having such influence over others by 
way of threats of lives or by using their money powers in the wrong way 
to play with justice. The situation can become clearer on consideration of 
cases like the BMW case223 where Sanjeev Nanda grandson of the former 
Chief of Naval Staff and arms dealer Admiral S L Nanda, ran over 
sleeping pavement-dwellers in Delhi and caused death of three persons on 
the spot was let to go free initially as there was no evidence against him as 
the witness turned hostile as the accused relatives used their money power 
and other approaches to cause such hostility. 

The problem of the rich and influential intimidating the witnesses have 
caused to be a big problem to our criminal justice system and this issue 
have been troubling the judicial members of our courts too who have 
expressed the need for such witness protection programme. 

Justice P. Nandrajog and Justice Usha Mehra of High Court of Delhi in 
their order dated 14.10.2003, in response to a petition filed by Smt. 
Neelam Katara, stated that till such time a suitable legislation was brought 
on the Statute Book, guidelines known as Witness Protection Guidelines 
224 will operate for the protection of witnesses. The order defined a 
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witness, an accused and the competent authority. The competent authority, 
on receipt of request from a witness, was to determine whether the witness 
required police protection, and if so to what extent and for what duration. 
The competent authority was also to consider the nature of risk to the 
witness, the importance of such a witness and his deposition and the cost 
of providing such police protection to the witness.225 

Therefore the judges in such cases have also expressed the grave need for 
such witness protection programme in India. 

The witness ought to be considered with great respect and the guest of the 
court as he has although no stake involved in the decision of the case and 
he is neither the accused nor the victim. He takes all risk and trouble, not 
for his benefit but to advance justice in the courts. He performs his social 
duty on assisting the court and deciding the guilt or otherwise of the 
accused. He sacrifices his time, leaves from office and comes to court 
only for the purpose to see whether justice has been imparted in a 
particular case or not. But in reality he is not treated a bit of what he 
deserves. He comes to court early in the morning and have to wait till long 
for his turn come, sometimes he waits for the day only to find the case 
adjourned, he is badly treated by the court staff. There are also no 
adequate facilities like proper drinking or toilet facilities. So the witnesses 
are harassed to a large extent so they may sometimes feel unconcerned 
about the justice as they are not even treated properly and there is no 
credibility for them for performing such social obligation but in turn they 
are threatened or offered money for keeping their mouths shut. 

Witnesses give evidence in the criminal courts after they are administered 
oath of affirmation under the Oaths Act, 1969226. The sanction behind the 
oath is supposed to be the fear of God that they will eventually be 
punished by the supernatural power for stating wrongly before the courts. 
But in actual practice it is seen that witnesses often depose falsely in 
courts and they virtually gets license to make false statements in courts 
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226 Section 8, Oaths Act: witness is legally bound to state the truth on the 
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while they give statement on oath. On one hand they take their oaths or 
affirmation and then under such guise they often depose falsely before the 
courts. 

Today, the transnational nature of organized crime is posing an ever 
increasing challenge   to the Law enforcement agencies all over the world.  
This is so because the real perpetrators of such organized crimes are 
difficult to identify, they do not directly involve themselves in the actual 
commission of crime and the evidence against them is difficult to build 
up.227 So as it is so difficult to find the real perpetrator of such crimes, the 
only path i.e. witnesses should necessarily be protected to impart justice in 
such cases. 

In India, in the recent past the BMW case228, Nitish Katara229 murder case, 
Best Bakery case230, Priyadarshini Mattoo231 case and the Jessica Lall232 
case - all point towards an increasing tendency of the witnesses to turn 
hostile because of various reasons. Similarly inspite of a large number of 
deaths, the record of conviction in the communal anti-Sikh Riots of 1984 
and the Gujarat clashes of 2002 is shameful, to say the least. A large 
number of cases dragging in the Courts today are of persons related to 
mafia, underworld elements indulging in anti-National activities, arms and 
drugs smuggling syndicates, terrorist organizations etc. which on the one 
hand are detrimental to the safety and security of the Nation and on the 
other hand embolden the criminal elements because of the ineffective 
approach of the Law enforcement agencies. The disinterest shown by the 
crucial witnesses and the extraordinary long time taken by the Courts in 
deciding the cases are only contributing to this malaise.  Only the fear of 
                                                             
227 Supra n.225 at p.15 
228 Sanjeev Nanda vs. State, 1999 II AD (Delhi) 857 
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230 Zahira Habibulla Sheikh and another vs. State of Gujarat, (2004) 4 
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231 State vs. Santosh Kumar Singh, 2007 Cri.LJ 964  
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prompt stringent legal action can act as a check on such anti-National and 
criminal syndicates. The presence of a credible Witness Protection 
Programme can go a long way in helping the cause of justice, encourage 
people to speak up against the criminal and other anti-social elements who 
flaunt money and muscle and thereby improve the governance in the 
country and ensure security of the Nation.233 
Such fear of legal action against both the hostile witnesses and the persons 
causing such effect can only do the needful for proper administration of 
justice in India. 
Such witness protection plan will be of immense help to our nation as well 
as for making justice available to those in need. The overall conviction 
rate in heinous offences would go up and this will make a difference to the 
safety and security in our society and will have an effect on the economy 
of the Country also. 
The researcher have found out after such analysis of the situation of the 
law, that there is however no general law on protection of identity of 
witnesses and also their protection in criminal cases, apart from the 
provisions under the erstwhile POTA234, providing identity protection in 
terrorist related cases. In recent times it has been viewed from numerous 
cases that such need of protection should not just be confined to terrorist 
related offences, but protection should undisputedly be extended to other 
serious offences under the Indian Penal Code or other special statutes 
containing serious offences. There is therefore an alarming need, as 
prevailing in other countries to empower the courts in India including the 
trial courts, to pass such protection orders in cases where the judge 
considers it necessary. These instances further strengthen the view that 
there is indeed a need for having a separate enactment on Witness 
Protection in our criminal justice system. 
6.2 SUGGESTIONS 
In the light of above discussion the researcher proposes the following 
suggestions for implementing a well defined programme for protection of 
witnesses in our criminal justice dispensation system: 
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1. Our Parliament should seriously consider the proposed bill regarding 
identity protection as recommended by the Law Commission235 for 
enacting a special statute on this subject which will provide identity 
protection to threatened witnesses in criminal cases involving serious 
offences and will also provide for procedure and mechanism for such 
protection and for other incidental matters. Such enactment will help 
curbing this problem to a large extent as the accused will not be able to 
threaten or manipulate the witnesses as he would not be able to know 
the true identity of the witness. 

2. Another major concern is about the safety or the physical protection of 
the witnesses. On the request of the witnesses or after satisfaction of 
the implementing authorities, appropriate police protection shall be 
made available to the witnesses during the whole trial process and even 
after conclusion of trial as the threat to their lives still persists. There is 
a tendency in many cases of subjecting the witnesses and his family 
members to serious threats of life, abduction, raping, or in other ways 
damaging the property or affecting the interests of the witnesses or his 
family members. In our country, there is no such provision under any 
law in India regarding such protection to life and property of the 
witness and his family members, so there is an urgent need for a 
comprehensive law for protection of witnesses and his family 
members. 

3. When the said witness comes to the court for evidence and recording 
his statements, he is to be given travel allowances for coming to court 
and deposing. Such travel allowance, as was fixed long back has not 
been revised and it is such an unrealistic amount to be given to the 
witness. Considering the cost of living and the locality of the court, 
such cost shall be revised and it be increased to atleast a reasonable 
amount. 

4. Adjournments are been taken very easily by the lawyers which are 
mostly baseless. It is a matter of concern when the evidence is going 
on and the witness have come to court from far away place after 
sacrificing his work for the day and comes to court only to find the 
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matter adjourned. However there is a provision236 present in the Cr.PC 
which confers the power to grant adjournment on the trial court in 
criminal proceedings. This section has the sole purpose to avoid such 
delay and not grant adjournment unless absolutely necessary. But this 
provision is considered just a formality and there is no enforcement of 
this statute. This section should be used with full vigour and the party 
who is taking adjournments unnecessarily should be penalized heavily 
which causes delay in the process of the courts. 

5. The Criminal Courts should be separated from the premises of the 
Civil Courts and adequate security should be present both inside and 
around the criminal court rooms. As there is no such requirement of 
security near the civil courts, they should be separated from the 
criminal courts. Such security will control and keep an eye on such 
unscrupulous criminals who can be dangerous to the common people 
and may even threaten the witnesses while present in the court. 

6. The police officer have also been given powers to examine orally such 
persons who are acquainted with the facts of a particular case during 
the investigation,237 and such person shall be bound to answer truly all 
questions other than those which expose them to criminal charges. The 
police officers examining such witnesses, reduces into writing such 
statements during examination and he has to maintain a separate record 
of each person. After giving such statements, the witnesses have more 
often resiled from such statements. So there should be a provision to 
forward a copy of such statement recorded under this section to the 
concerned magistrate so that in future when the witness deposes falsely 
before the courts, the magistrate shall make such witnesses liable for 
offence of perjury238 in case they becomes hostile. 
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7. The Metropolitan Magistrate or the Judicial Magistrate has been 
empowered to record statements or confessions during investigation, 
whether he has jurisdiction or not in a case239. The Magistrates acts on 
his own discretion to perform such actions which can sometimes cause 
delay in the process due to the burden of the courts and cause the 
witness turn hostile. But the magistrate should also act on the request 
made in this behalf by the Investigation Officer or the witness himself 
when they feel that on a later stage, there could be present any threat or 
fear of injury to the witness. There should be such provision which 
allows the IO or the witness himself to request any magistrate to record 
their statements. 

8. The Public Prosecutor who helps the court from the side of prosecution 
as against the accused should also ensure to the court that witnesses in 
a case are not threatened by the accused or his family members. He 
should be given such responsibility where he should ensure that the 
witnesses are not subjected to such fear or threat for proper 
administration of justice. 

9. The recommendations or suggestions as has been laid down under the 
Sakshi Case240 should be implemented with serious attitude towards 
such suggestions: 

(i) Permitting use of videotaped interview of the child’s statement by the 
Judge (in  the presence of a child support person). 

(ii) Allowing a child to testify via closed circuit television or from 
behind a screen to obtain a full and candid account of the acts 
complained of. 

(iii) The cross-examination of a minor should only be carried out by the 
Judge based on written questions submitted by the defence upon 
perusal of the testimony of the minor. 

(iv) That whenever a child is required to give testimony, sufficient breaks 
should be given as a when required by the child. 
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The abovementioned case have provided with suggestions with relation to 
child witnesses and it needs to be implemented with commitments 
towards them so as to protect the child witness from being threatened or 
otherwise by the accused as they are soft targets. 
10. The defence counsel should not be allowed to ask indecent or 

scandalous questions241 from the witnesses or such questions which 
tend to insult or annoy242 them. The court should forbid such 
questions to be asked from the witnesses by the defence counsel if 
the court finds them to be insulting or annoying or are in any ways 
indecent or scandalous. The provisions of the these sections should 
be amended, so empowering the Judge to impose costs upon such 
counsels who asks such insulting questions from the witnesses during 
their evidences in court 

11. The witnesses are more often threatened by the accused or their 
family members. There should be some legislative measures that in 
case the offender threatens the witnesses, such factors should be 
considered by the court and it must be in the minds of the judge while 
pronouncing judgment. Such factors are not even considered a bit by 
the courts while pronouncing judgments, which should be considered 
as it depicts purely the nature of the accused person and can be a 
presumption of the guilt of the accused. Such measure could be 
introduced in the nature of presumption of guilt of the accused in 
nature of sections 113A243 and 114244 for proving the evidence of 
guilt against the accused. Such presumption will help the court to 
reach to a judgment more quickly and easily and will be a step further 
to impart justice. 
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12. There should be provided separate rooms or space in the court for the 
witnesses where they can depose freely and be not exposed to any 
sort of inducement by any person. This measure should be urgently 
implemented in case of child witness, women witness, witness in 
rape cases and other sensitive matters where there is high risk of 
inducement. 

13. The Test Identification Parade (TIP) should be done in the courts and 
not in jails. During such identification the witness or the victim has to 
identify the accused from a number of people. The atmosphere of the 
jail can cause a fear in the minds of the witness and they may have to 
face problems. So it should preferably be done in the courts itself. 
Screen should be installed in other jails of the country as present in 
the Tihar Jail so that the witnesses cannot be seen by the accused 
while the identification of the accused by such witnesses. The court 
should also ensure the protection of witnesses going to the jail. 
Directions should be given to the jail authorities and to the 
Investigation Officers for protection of the witnesses. 

14. During rape trials, the recording of statements by male judges should 
be done away and the judiciary should make sure that only lady 
judges record the statements during rape trials. There should be a 
congenial atmosphere during recording the statements in rape trials 
so as to reach the truth. 

15. There should be enacted a comprehensive witness protection 
programme in India and with relation to the problems of funds, such 
programme should be funded by the Consolidated Fund of India as it 
will require a handsome amount of funds to give protection to the 
witnesses. 

16. An interim Witness Identity Protection legislation could be brought 
into operation so as to start with such protection programme to see 
whether it can be successful in India or not. Suggestions for 
implementing such programme can be taken from the draft 
legislation245 suggested by the Law Commission in its 198th report. 
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17. The witness should be informed of the release of accused from 
custody so they can make their arrangements for their protection or 
ask for police protection in case of heinous offences committed by 
the accused. The accused may try to take revenge from the witness 
who have deposed against him. The state should make provisions for 
protection of such witnesses. 

18. All serious criminal offences should be brought under the purview of 
such witness protection legislation, not only rape and terrorist 
offences. Other serious offences should also be covered under such 
legislation as there are huge lot of witnesses turning hostile in such 
offences like many famous cases like BMW case246, Jessica Lal 
case247, Best Bakery case248, Priyadarshini Mattoo case249 and many 
more which are glaring examples of witnesses turning hostile in such 
other serious offences. 

These were the suggestions in the mind of the researcher which he thinks 
it proper that must be implemented in India for making our legislature 
adequate enough to handle the problem of hostile witnesses. To start with, 
interim actions may be taken to test the possibility of success in our 
country as there may be some problems initially for implementing such 
suggestions. India is badly in need of a separate, comprehensive and well 
defined Witness Protection Regime as the present legislative framework is 
inadequate to protect the witnesses from getting hostile, because whatever 
happens, justice must not be curtailed and the offender must not be left 
free in our society. 
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About the Book 
This book entitled ‘Witness Protection Regime - An Indian Perspective’ has been prepared for 
teachers, advocates, students. As there is no specific law in India regarding witness protection 
special focus has been made to highlight the actual position of witnesses, problems faced by 
them and their protection measures. Unlike other countries, care and attention should also be 
given to them. It’s high time; many helpless people have been put under the shoes of wealthy 
politicians or advocate just ruing their self respect due to which the Indian courts many a 
times, given unfair decisions. 
As a law person one must be aware of the rights and liabilities of witnesses in order to raise 
voice against any injustice. This book will enlighten information over the cases of witnesses 
turning hostile due to various reasons. References have been drawn from foreign counties but 
it is the Indian judiciary which has to act stringently and provide protection.   
A humble effort has been made to highlighten highly neglected but equally important area of 
law with special reference to India. May I hope that the law scholars will pick up the batten to 
throw some new lights on this burning issue. 
 
 
 
 

 
 

 
 
 
 
 
 
 
 
 
 
 


